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U. S. SHIPPING BOARD VS. JOSEPH K. WILLING, RECEIVER X 

In the District Court of the United States for the District of 

of Columbia 

Equity No. 59241 

Joseph K. Willing, Receiver, Commercl\l National Bank of 
Philadelphia. Pennsylvania, a Corporation, plaintiff 

vs. 

United States Shipping Board Merchant Fleet Corporation, a 

Corporation, defendant 

United States of America, 

District of Columbia , **: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-entitled cause, to 
wit: 

1 Bill 

Filed August 19, 1935 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. 59241 

Joseph K. Willing, Receiver, Commercial National Bank of 
Philadelphia. Pennsylvania, a Corporation, plaintiff 

i 

Vs. 

United States Shipping Board Merchant Fleet Corporation, a 

Corporation, defendant 

The plaintiff represents to this Honorable Court as follows: 

1. The plaintiff is a citizen of the United States and a resident of 
the State of Pennsylvania, and brings this suit as the duly appointed 
and qualified Receiver of the Commercial National Bank of Phila¬ 
delphia. Pennsylvania, a national banking association organized 
under the laws of the United States, formerly having its place of 
business and conducting its operations at Philadelphia, Pennsyl¬ 
vania. and as more fully hereinafter shown. 

2. The defendant. United States Shipping Board Merchant Fleet 
Corporation, is a corporation organized and existing under the laws 
of the District of Columbia, and located and doing business therein, 
and is sued as hereinafter shown. 

3. Prior to October 15. 1925, the Southwark National Bank was a 
national banking association, organized under the laws of the United 

States, and had its place of business and conducted its opera- 

2 tions in the State of Pennsylvania, and on. to wit: July 15, 
1929, the said Southwark National Bank was merged with 

the Manayunk-Quaker City National Bank, a national banking asso¬ 
ciation, organized under the laws of the United States, and having 
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its place of business and conducting its operations in the State of, 
Pennsylvania—to form the Commercial National Bank and Trust 
Company of Philadelphia, a national bank organized under the laws 
of the United States, formerly having its place of business and con¬ 
ducting its operations in the State of Pennsylvania, and said 
Commercial National Bank and Trust Company of Philadelphia 
thereupon succeeded to all the right, title, and interest of said South¬ 
wark National Bank in all of the assets and liabilities of said 
Southwark National Bank. 

On January 14, 1932. the said Commercial National Bank and 
Trust Company of Philadelphia was duly authorized by the Comp¬ 
troller of the Currency of the United States to change its corporate 
title to Commercial National Bank of Philadelphia, and such Com¬ 
mercial National Bank of Philadelphia thereupon succeeded to all 
of the right, title, and interest of said Commercial National Bank 


and Trust Company of Philadelphia in all of the assets and liabilities 
of said Commercial National Bank and Trust Company of Philadel¬ 
phia. 

4. The Commercial National Bank of Philadelphia, on to-wit: 
February 28. 1933, closed its doors and suspended its operations and 
was found and determined to be insolvent by the Comptroller of the 
Current*v of the United States, and thereafter William A. Dver was 
appointed Conservator of said Bank on March 14. 1933. and there¬ 
after on May 22, 1934. John J. Sullivan was appointed Receiver of 
said Bank, and served as such Receiver until June 22, 1934. and that 


on June 22. 1934, plaintiff, Joseph K. Willing, was appointed 
3 Receiver and qualified as such, and such appointment and 
qualification has been and now is the Receiver of said Bank 
and is now acting in such capacity. 

Plaintiff avers that on. to-wit: October 15. 1925, the United States 


Shipping Board Emergency Fleet Corporation, the name and title 
under which the defendant United States Shipping Board Merchant 
Fleet Corporation was formerly known, opened a deposit account in 
said Southwark National Bank, and from time to time thereafter the 


defendant deposited various sums of money therein, and at the sus¬ 
pension the said account was carried under the caption ‘‘United States 
Shipping Board Merchant Fleet Corporation. Agent, Collection Ac¬ 
count.” and the credit balance on deposit in said account at the 
suspension and closing of said Commercial National Bank of Phila¬ 
delphia amounted to tlie sum of, to-wit: $10,058.54. 

Plaintiff further avers that on. to-wit: the 14th day of December 
1931, defendant United States Shipping Board Merchant Fleet 
Corporation opened another deposit account in said Commercial Na¬ 
tional Bank and Trust Company of Philadelphia, and from time to 
time thereafter deposited various sums of money therein, and at the 
suspension and closing of said Commercial National Bank of Phila¬ 
delphia the credit balance on deposit in said account which was 
carried under the caption, “United States Shipping Board Merchant 
Fleet Corporation. Agent, Petty Cash Fund,” amounted to the sum 
of, to-wit: $738.42. 

5. That in accordance with a certain Act of Congress approved 
February 11, 1927, the name of “United States Shipping Board 
Emergency Fleet Corporation” was changed to the “United States 
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Shipping Board Merchant Fleet Corporation”; that during the 
existence of said accounts the Commercial National Bank of Phila¬ 
delphia, or its predecessors, as herein alleged, unlawfully 

4 and illegally pledged with and to the said United States 
Shipping Board Merchant Fleet Corporation, or its prede¬ 
cessor in name, as security for the repayment of the indebtedness to 
the Bank created by the deposit of said funds in said accounts, a 
certain asset of said bank consisting of a $10,000.00 par value United 
States Treasury, 3% Bond, due 1951-55. 

There is attached hereto and made a part hereof by this reference, 
and marked Exhibit “A,” a copy of letter dated November 13, 1931, 
from the Treasurer of the United States Shipping Board Merchant- 
Fleet Corporation, requesting the Commercial National Bank and 
Trust Company to deposit United States Government Bonds to the 
amount of $10,000.00 as security for the deposits with said Bank of 
said Corporation. ' 

There is also attached hereto and made a part hereof by this ref¬ 
erence, marked Exhibit “B.‘* a “copy of resolution of Board of Di¬ 
rectors of Commercial National Bank and Trust Company of Phila¬ 
delphia. adopted November 19. 1931, authorizing tlie deposit of 
$10,000.00 United States Government Bonds with the Treasurer of 
the United States Shipping Board Merchant Fleet Corporation, 
Washington, D. C. 

There is also attached hereto and made a part hereof, marked 
Exhibit "C" a copy of a letter signed by W. P. Hech, Vice-President, 
of the Commercial National Bank and Trust Company dated Nov. 
23. 1931. addressed to the Treasurer of the Shipping Board, enclos¬ 
ing said $10,000.00 United States Treasury Bond as security for 
the funds on deposit with said Commercial National Bank and Trust- 
Company in the name of the United States Shipping Board Merchant 
Fleet Corporation. 

Plaintiff avers that there was no authority or capacity in said 

5 Commercial National Bank of Philadelphia, or its predecessor 
or predecessors, to pledge said asset as aforesaid as security 

for the debts created incident to said deposits of United States Ship¬ 
ping Board Merchant Fleet Corporation, or its predecessor in name, 
and that said bond thereupon became a trust and was so held as such 
by defendant United States Shipping Board Merchant Fleet Cor¬ 
poration, or its predecessor in name, for the benefit of said Bank, its 
depositors, creditors, and stockholders. 

Plaintiff further avers that after the suspension of said Bank, and 
on. to-wit: March 2. 1933, there was presented to the said Commercial 
National Bank of Philadelphia by the Federal Reserve Bank of 
Philadelphia a check of the United States Shipping Board Merchant 
Fleet Corporation in the amount of $2,000.09, and on, to-wit: March 2, 
1933, said Commercial National Bank of Philadelphia, acting under 
a mistake of law, honored said check and delivered to the Federal 
Reserve Bank of Philadelphia its draft No. 1435, drawn on the 
Federal Reserve Bank of Philadelphia, dated March 2, 1933, for 
$2,000.00. in payment of said check of the said United States Ship¬ 
ping Board Merchant Fleet Corporation. Said draft was duly 
honored and paid. 
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Plaintiff further avers that after the suspension of said Bank, 
and on, to-wit: June 2, 1933, the aforesaid Conservator of said Com¬ 
mercial National Bank of Philadelphia, acting under a mistake of 
law, delivered to the Federal Reserve Bank of Philadelphia, the col- 
lectin" agent of the United States Shipping Board Merchant Fleet 
Corporation, a check to its order drawn against the Conservator’s 
general account in said Commercial National Bank of Philadelphia, 
at the Federal Reserve Bank of Philadelphia, being check 
6 No. 1542. dated June 2. 1933, in the amount of $8,863.80. Said 
check was duly honored and paid. 

Plaintiff further avers that said payments, respectively, of 
82,000.00 on March 2. 1933. and of $8,863.80. on June 2. 1933, repre¬ 
sented $10,058.54. the balance in said "United States Shipping Mer¬ 
chant Fleet Corporation. Agent. Collection Account.*' on February 
28. 1933—the date of suspension—plus interest thereon of $61.41 to 
June 2. 1933. and $738.42. the balance in said "United States Shipping 
Board Merchant Fleet Corporation. Agent. Petty Cash Fund" on 
February 28. 1933—the date of suspension—plus $5.43. interest 
thereon from the date of suspension to June 2. 1933. Plaintiff further 
avers that on, to-wit: May 29. 1933. the United States Shipping 
Board Merchant Fleet Corporation forwarded to said Commercial 
National Bank of Philadelphia the above described $10,000.00 3% 
United States Treasury Bond due 1951-55. which was thereafter held 
by the Receiver of said Commercial National Bank of Philadelphia 
free of any claim of said United States Shipping Board Fleet Cor¬ 
poration. 

Plaintiff avers that the said payments of $2,000.00 on March 2, 
1933. and of $8,863.80 on June 2. 1933, to the United States Shipping 
Board Merchant Fleet Corporation were illegal and without author¬ 
ity of law. and that said payments became charged with and consti¬ 
tuted a trust fund for the benefit of the depositors and creditors and 
stockholders of said Bank, and as such are recoverable by plaintiff 
from the said United States Shipping Board Merchant Fleet Corpo¬ 
ration. together with interest on said sum of $2,000.00 at the legal 
rate from, to-wit: March 2. 1933. and on said sum of $8,863.80 at the 


legal rate from, to-wit: June 2. 1933. to the date of recovery of said 
sums by plaintiff, subject to adjustment and deductions for 
7 the dividend hereinafter next indicated. 

6. Plaintiff further avers that on. to-wit: January 14. 1935. 

%/ * 

a dividend of 20^ of the amount of outstanding claims was paid to 
the depositors and creditors who had duly established claims against 
said Commercial National Bank of Philadelphia, and accordingly 
plaintiff concedes that the trust fund hereinbefore set forth as recover¬ 
able by plaintiff from the said United States Shipping Board Mer¬ 
chant Fleet Corporation is properly subject to adjustment and deduc¬ 
tion in the sums representing the aforesaid dividend of 20% paid to 
the general creditors of the Commercial National Bank of Phila¬ 
delphia. 

Wherefore, premises considered, plaintiff prays: 

1. That a writ of subpoena issue out of this Honorable Court to the 
defendant named herein, requiring it to appear and answer the exi¬ 
gencies of this Bill of Complaint. 


U. S. SHIPPING BOARD VS. .JOSEPH K. WILLING, RECEIVER 5 

2. That this Honorable Court adjudge and determine that the 
defendant, United States Shipping Board Merchant Fleet Corpora¬ 
tion, is indebted to and should be required to account to plaintiff in 
the full sum of $2,000.00 as a trust fund, said amount representing 
trust fund monies of the insolvent Commercial National Bank of 
Philadelphia preferentially paid to and received by said defendant as 
an illegal, erroneous, and unlawful payment to it of said sum, together 
with interest on said sum at the legal rate from, to-wit: March 2,1933 
(the date of said illegal preference), to date of payment, subject to 
credits and dividend adjustments as set forth in said Bill of Complaint. 

3. That this Honorable Court adjudge and determine that the 
defendant. United States Shipping Board Merchant Fleet Corpora¬ 
tion, is indebted to and should be required to account to plaintiff 

8 in the full sum of $8,863.80 as a trust fund, said amount repre¬ 
senting trust funds and monies of the insolvent Commercial 

National Bank of Philadelphia, preferentially paid to and received by 
said defendant as an illegal, erroneous, and unlawful payment to it of 
said sum, together with interest on said sum at the legal rate from, 
to-wit: June 2. 1933 (the date of said illegal preference) to date of 
payment, subject to credits and dividend adjustments as set forth in 
said Bill of Complaint. 

4. And for such other and further relief as to this Honorable Court 
may seem just and proper. 

Joseph K. Willing, 

Receiver , 

Commercial National Bank of Philadelphia, 
Brice Clagett, 

Charles E. Wainwright, 

George B. Springston, 

Attorneys for Plaintiff. 

George P. Barse, 

Of Counsel. 

County of Philadelphia, 

State of Pennsylvania . ss: 

Joseph K. Willing, Receiver of Commercial National iBank of 
Philadelphia, being first duly sworn, deposes and says that he has 
read the foregoing bill of complaint bv him subscribed, and knows the 
contents thereof; that the matters and things therein alleged are true 
to the best of his knowledge and belief. 

Joseph K. Willing, 

Receiver , 

Commercial National Bank of Philadelphia. 

9 Subscribed and sworn to before me this 10th day of August 
1935. 

[seal] W. J. Tully, 

Notary Public in and for the County of 

Philadelphia , State of Pennsylvania. 

My Commission expires Jan. 1, 1939. 
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In the Courts of Common Pleas of Philadelphia County 


State of Pennsylvania, 

County of Philadelphia , ss: 


I, John M. Scott, Prothonotary of the Courts of Common Pleas of 
said County, which are Courts of Record having: a common seal, being: 
the officer authorized by the laws of the State of Pennsylvania to 
make the following: Certificate, acting: by my Principal Deputy, Mere¬ 
dith Hanna, or my Second Deputy, John J. Hoerr, 

Do certify that W. J. Tully, Esquire, before whom the annexed 
affidavit was made, at the time of so doing a Notary Public for 
the Commonwealth of Pennsylvania, residing: in the county of Phila¬ 
delphia, duly commissioned and qualified to administer oaths and 
affirmations and to take acknowledgments and proofs of Deeds or 
Conveyances for lands, tenements, and hereditaments to be recorded 
in said State of Pennsylvania, and to all whose acts, as such, full faith 
and credit are and ought to be gfiven, as well in Courts of Judicature 
as elsewhere; and that I am well acquainted with the handwriting: of 
the said notary public and verily believe the signature thereto is 
genuine, and that said oath or affirmation purports to be taken in 
all respects as required by the laws of the State of Pennsylvania. 

The impression of the seal of the Notary Public is not required by 
law to be filed in this office. 

In testimony whereof I have hereunto set mv hand and affixed the 
%■ * 

seal of said Court this 12th dav of August in the year of our 


10 Lord one thousand nine hundred thirty-five (11)35). 

[seal] John M. Scott. 


Prothonotary. 

Bv John J. Hoerk. 

%•' _ 

Second Deputy Prothonotary. 


Durante Absentia . Secundum Legum. 


[Copy] 


Exhibit “A” 

United States Shipping Board 

Merchant Fleet Corporation, 

Washington. D. C. 

Finance Department 

Commercial National Bank and Trust Company, 

Ph i 1 ad el p h i a . Pa. 

Gentlemen: Of course you are aware that funds deposited bv the 
United States Shipping Board Merchant Fleet Corporation in your 
bank are in reality monies of the United States and that the condi¬ 
tions governing all such deposits should follow the rules made by 
the Secretary of the Treasury governing the deposit of monies of 
the United States in private banking institutions of this country 
pursuant to R. S. Sec. 5153, as amended. 
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In order to carry out this plan, the Board of Trustees of the 
United States Shipping’ Board Merchant Fleet Corporation have 
directed that collateral security in the form of United States Govern¬ 
ment Bonds of an amount large enough to secure the deposit in any 
bank should be required from the banking institutions of this country 
wherein monies of the United States are deposited in the name of 
the United States Shipping Board Merchant Fleet Corporation. 

In accordance therewith you are hereby requested, at your earliest 
convenience, to forward to this office United States Government Bonds 
to the amount of $10,000.00, together with a deposit agreement in 
form as herewith enclosed, and a certified copy of a resolution of 
your Board of Directors authorizing the same, which Bonds will be 
held by me as Treasurer of the United States Shipping Board Mer¬ 
chant Fleet Corporation, or my successor in office, or the United 
States Shipping Board Merchant Fleet Corporation, as collateral 
security for the repayment of any or all of said funds now or here¬ 
after deposited in your bank and for the payment of interest thereon 
as has been or may be agreed upon. 

11 Anticipating an early compliance with this request, I am 
Verv trulv vours, 

(Signed) Hebf.r M. Wells, Treasurer. 
Exhibit “Z?” 

Copy of Resolution of Board of Directors of Commercial National 
Bank and Trust Company of Philadelphia, Adopted November 19, 
1931, Regarding Deposit of $10,000 United States Government 
Bonds With the Treasurer of the United States Shipping Board, 
Merchant Fleet Corporation, Washington, D. C. 

On motion seconded and carried the following resolution was 
adopted regarding the deposit of $10,000 U. S. Government Bonds 
with the Treasurer of the United States Shipping Board, Merchant 
Fleet Corporation, Washington, D. C. 

“Whereas, you have deposited with the undersigned certain funds 
of your Corporation on open account, on which we nave agreed, under 
separate instrument, to pay certain interest, and will, from time to 
time, by check or draft, draw on said funds and withdraw parts or 
the whole thereof, and may, from time to time hereafter, deposit 
other funds of your Corporation in said open Account. 

Now, therefore, as collateral security for the repayment of any or 
all of said funds now or hereafter deposited in said open account and 
for the payment of interest thereon, the undersigned has this day 
delivered to you the following securities: 

$10,000 U. S. Treasury 3*s 1951-55. 

Which securities, or any substitutes therefor, or any additions 
thereto, either the whole or any part thereof, the undersigned hereby 
authorizes and empowers the United States Shipping Board Mer¬ 
chant Fleet Corporation, or its Treasurer, or other person authorized 
by resolution of the said United States Shipping Board Merchant 
Fleet Corporation, on the nonpayment of any of said funds, to sell, 
at public or private sale, at any time without advertisement or notice 

33350—37-2 I 
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to the undersigned, and at the option of the said United States Ship¬ 
ping Board Merchant Fleet Cor]>oration, and upon such sale the 
United States Shipping Board Merchant Fleet Corporation may 
purchase all or any part of said securities, freed and discharged of 
any equity or redemption. After deducting all proper costs and 
expenses the residue of the proceeds of sale shall be applied to the 
payment of the amount due on said deposits, both principal 
12 and interest, returning the over-plus, if any, to the under¬ 
signed, and should a deficiency occur, the undersigned further 
promises and agrees to pay the same on demand. In case of depre¬ 
ciation in the market value of said securities herewith pledged, addi¬ 
tional securities shall l>e added as required by you. 

Of course, it is understood that so long as we are not in default, 
you shall clip from the bonds hereto attached interest coupons as 
they mature and deliver the same to us for collection, but if we are 
in default you are authorized to retain such coupons and collect the 
interest due thereon and apply the same as hereinbefore provided.*' 

[Copy] 

Exhibit "C" 


Commercial National Bank 

and Trust Company. 
Phil ad elphia. Pa.. Noretnber 23.1031. 

Hon. Heber M. Wells. T reasonr. 


United States Shipping Hoard 

Merchant Fleet Corporation. 

Washington. I). C. 


Dear Sir: We herewith enclose U. S. Treasury 3-percent Bond, 
1951-55 in denomination of $10,000. rr 18055-E, with March 15, 1932. 
and subsequent coupons attached. 

This bond is sent to you as security for the funds on deposit with 
us in the name of the United States Shipping Board Merchant Fleet 
Corporation. 

At a regular meeting of our Board of Directors held November 
19, 1931, the preamble and resolution, which you submitted was 
adopted, and we herewith enclose copy to you duly executed. 

Kindly forward us your receipt for the enclosed bond. 

Trusting you will find the above in order. I am. 


Verv truly yours. 


W. P. Rech. Viet President. 


13 Answer of defendajit 

Filed September 28. 1935 

* ★ * * * * * 

Comes now the defendant, United States Shipping Board Merchant 
Fleet Corporation, and for answer to plaintiff’s bill of complaint, 
says that defendant : 

1. Admits the allegations of paragraph 1. 
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2. Admits that it is a corporation organized and existing under 
the laws of the District of Columbia, and is located there. It denies 
that it is doing any business in the District of Columbia or anywhere 
else except as a duly authorized agent of the United States, as 
hereinafter expressly set forth. 

3. Admits the allegations of paragraph 3. 

4. Admits the allegations of paragraph 4. Alleges that the ac¬ 
counts described in paragraph 4 were opened upon the terms and 
conditions set forth in letters dated, respectively, October 14, 1925, 
and December 12, 1931, addressed to Southwark National Bank and 
Commercial National Bank and Trust Company, respectively, bv the 
treasurer of the defendant, a copy of each of the same being hereto 
attached, marked “Exhibit A and B,’* respectively, and made part 

hereof. 


14 Alleges that continuously from October 15. 1925, until the 
name of the defendant was changed from United Stares Ship¬ 
ping Board Emergency Fleet Corporation to United States Shipping 
Board Merchant Fleet Corporation, which was by the provisions of 
the appropriation act (Public, No. 000—69th Congress), making 
appropriations for the United States Shipping Board for the fiscal 
year ending June 30. 1928, the account opened by defendant in South¬ 
wark National Bank on October 15. 1925. was carried in that bank 
and on the books thereof under the caption “United States Shipping 
Board Emergency Fleet Corporation. Agent. Collection Account:" 
and thereafter continuously until the suspension of the Commercial 
National Bank of Philadelphia, on February 28, 1933, as alleged in 
the bill of complaint, the said account was carried successively in the 
Southwark National Bank and each of its successors described in the 
bill of complaint and on the books thereof under the caption, “United 
States Shipping Board Merchant Fleet Corporation. Agent Collec¬ 
tion Account : v and alleges that continuously from December 14, 1931. 
until the suspension of the Commercial National Bank of Philadel¬ 
phia, on February 28. 1933. as alleged in the bill of complaint, the 
account opened by the defendant on December 14. 1931. in the Com¬ 
mercial National Bank and Trust Company of Philadelphia was car¬ 
ried in that bank and upon the books thereof, both before and after 
the change of the name of the bank on January 14. 1932, as alleged 
in the bill of complaint, under the caption. “United States Shipping 
Board Merchant Fleet Corporation, Agent, Petty Cash Fund. 

5. Answering the allegations of paragraph 5. the defendant denies 
each and every thereof, except as hereinafter expressly admitted. 

Admits the change of the name of the defendant as alleged. 

Admits the pledging by the Commercial National Bank and Trust 
Company of Philadelphia to this defendant as security for 

15 repayment of moneys deposited in the said accounts on that 
bank of an asset of the bank consisting of a $10,000 par value 

United States Treasury 3% bond, due 1951-1955. but denies; that the 
same was unlawfully or illegally pledged. 

Denies that the Commercial National Bank of Philadelphia or anv 
of its predecessors was without authority or capacity to make the 
said pledge. 

Denies that any debt was created incident to any deposit by this 
defendant in anv of said banks. 
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Denies that the; bond pledged to the defendant l>ecame or was held 
as a trust, or otherwise than as security as aforesaid. 

Admits tlie verity of the Exhibits attached to the bill of com¬ 
plaint and described in paragraph f> thereof. 

Admits that after suspension of the bank, on March 2. 1933, there 
was presented to that bank by the Federal Reserve Bank of Phila¬ 
delphia a check drawn by the defendant on that bank in the sum of 
$2,000. a true copy of which and all endorsements thereon is hereto 
attached, marked Exhibit “0" and made part hereof, and that the 
Commercial National Bank of Philadelphia on that day honored the 
same and delivered to said Federal Reserve Bank its draft No. 1435, 
drawn on said Federal Reserve Bank dated that day. for the sum of 
$2,000 in payment of said check, and that said draft was duly honored 
and paid, but denies that the Commercial National Bank of Phila¬ 
delphia acted in the premises under any mistake of law. 

Denies each and every allegation of the bill of complaint with re¬ 
spect to alleged payment on June 2, 1933, in the sum of *8.803.80; 
and denies that the defendant at any time forwarded or delivered said 

$10,000 3 r r Treasury bond to the bank; and 
* • 

16 Alleges that after the receipt by the defendant of the said 
$10,000 S f ( United States Treasury bond, this defendant de- 

posited the same with the Treasurer of the United States for safe¬ 
keeping. and received his receipt therefor. 

After the suspension of the bank, deposits in and withdrawals from 
both of said accounts were made, such deposits being segregated from 
the balances of said accounts at the time of suspension, and being 
subject to immediate and unrestricted withdrawal, as set forth in a 
letter dated May 3. 1933. addressed by said bank through its vice 
president to the treasurer of the defendant, true copy of which is 
hereto attached marked Exhibit “D'\ and made part hereof, with the 
result that on Mav 29, 1933, there remained so segregated in said 
Agent, Collection Account, a credit balance in the sum of $766.50. 
Interest on the credit balance in said Agent. Collection Account, at 
the time of suspension ($8,058.54, after deduction of the amount of 
the aforesaid check for $2,000. paid after suspension) accrued from 
February 28. 1933. to and including Mav 31. 1933, in the sum of 
$61.41; and during the same time interest in the sum of $5.43 accrued 
on the cred.it balance in said Agent. Petty Cash Fund Account 
($738.42), at the time of suspension. 

On Mav 29, 1933, conformably to the terms of a letter dated Mav 
27. 1933, addressed to the treasurer of the defendant by said bank 
through its vice president, and of a letter dated May 25, 1933, ad¬ 
dressed to the conservator of the bank by the Comptroller of the 
Currency through his deputy, copies of the same l>eing hereto at¬ 
tached. marked, respectively. Exhibit “E" and Exhibit *‘E-1.“ and 
made part hereof, the defendant drew and. with the aforesaid receipt 
of the Treasurer of the United States issued to defendant for said 
$10,000 3C Treasury bond attached thereto, placed in the Treasury of 
the United States for collection, a draft on the Commercial 
National Bank of Philadelphia, a true copy of which and all 

17 endorsements thereon is hereto attached, marked Exhibit 4 \F" 
and made part hereof, for the sum of $9,630.30. being the sum of 

the credit balances in both of said accounts at the time of suspension of 
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the bank (less $2,000 paid by check as aforesaid) and interest accrued 
thereafter and the credit balance from deposits made after suspension 
of the bank in the Agent, Collection Account; and the said draft 
was paid by the conservator of the bank to the Federal Reserve Bank 
at Philadelphia, about June 2 and before June 30, 1933, and, on 
information and belief, the said Federal Reserve Bank of Philadel¬ 
phia, at the time of said payment to it, credited the Treasurer of the 
United States with the amount thereof for account of the Treasurer 
of the defendant, Symbol Account 93,500, and thereupon the said 
$10,000 3% Treasury bond was surrendered by the Treasurer of the 
United States to the plaintiff. I 

Admits that said payments of $2,000 and $9,630.30 represented and 
included, as hereinbefore alleged, the balance of $10,058.54 in said 
Agent, Collection Account on February 28. 1933, the date of suspen¬ 
sion of the bank, plus $61.41, interest to and including May 31, 1933, 
and $738.42, the balance in said Agent. Petty Cash Fund on the date 
of suspension, plus $5.43, interest to and including May 31, 1933, 
and $766.50. the balance of deposits on May 29, 1933, made in said 
Agent Collection Account after suspension of the bank. 

Although advised that the averments in the bill of complaint to 
the effect that said payments were to the extent of $2,000 and $8,863.80 
illegal and without authoritv of law, and became charged with and 
constituted a trust for the benefit of depositors, creditors, and stock¬ 
holders of the Commercial National Bank of Philadelphia, and, with 
interest, and subject to the deductions described in paragraph 6 of 
the bill of complaint, are recoverable from the defendant, are con¬ 
clusions of law which the defendant is not obliged to answer, never¬ 
theless. the defendant expressly denies each and every thereof; 
and upon the facts alleged in the bill of complaint and the further 
facts herein alleged says that the pledge of said bond and the said 
payments in all respects were valid, legal, and binding upon the 
plaintiff, the Commercial National Bank of Philadelphia, and 
18 all depositors, creditors, and stockholders of that bank. 

For further answer to the allegations of paragraph 5 of the 
bill of complaint, defendant refers to paragraphs 7 to 30. both inclu¬ 
sive, of this answer. 

6. Admits the allegations of paragraph 6, except that it denies the 
existence of any trust fund, and denies that any recovery against 
the defendant may be had. 

7. Under Act of Congress, approved September 7,1916 (39 Statutes 
at Large, 728: U. S. C. Title 46. Sec. 801, et seq.), designated by the 
statutory name of “Shipping Act, 1916. 7? provision was made for the 
creation of a Federal Board, to be appointed by the President of the 
United States and to be known as United States Shipping Board. 
Pursuant to said Act, Commissioners were duly appointed by the 
President and confirmed by the Senate. The said Board organized in 
January 1917. and thereafter and up to August 10, 1933, acted as an 
independent Federal establishment, with all the powers and duties 
conferred upon it by said Shipping Act, 1916, and after June 5,1920, 
with all the powers and duties conferred upon it by the Merchant 
Marine Act, 1920, and other Acts of Congress not herein specifically 
mentioned. 
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8. Section 11, Shipping Act, 1916, authorized the United States 
Shipping Board, if in its judgment such action was necessary to 
carry out the purposes of the said Act, to form under the laws of the 
District of Columbia one or more corporations, provided that the 
capital stock of such corporation or corporations should not exceed 
$50,000,000 and. for and on behalf of the United States, to sub¬ 
scribe to, purchase and vote not less than a majority of the capital 
stock of any such corporation and do all other things with regard 
thereto necessary to protect the interests of the United States and 
to carry out the purposes of the Shipping Act. 1916. Immediately 
after the Congress declared war on the Imperial German Government 
on April 6, 1917. the United States, acting through the United States 

Shipping Board, entered upon an extensive shipbuilding pro- 

19 gram. To provide a convenient agent for superintending and 
carrying out said program and to carry out the purposes of 

the Shipping Act. 1916, and pursuant to its provisions, the said 
Board caused to be incorporated, on April 16, 1917. under the laws 
of the District of Columbia, a Federal corporation, under the name 
“United States Shipping Board Emergency Fleet Corporation,” 
which corporation under its present name, United States Shipping 
Board Merchant Fleet Corporation, is the answering defendant. 

9. After its incorporation as aforesaid, and during the year 1917. 
the said United States Shipping Board, for and on behalf of the 
United States, subscribed to all the authorized capital stock of the 
defendant corporation in the sum of $50.0(X),000 and caused said sum 
to be paid to the defendant from the Treasury of the United States. 
During the entire corporate existence the said sum of $50,000,000. so 
received by the defendant from the United States, has been all the 
money the defendant has ever possessed as private corporate funds 
and the said entire sum of $50,000,000 was disbursed, paid out and 
expended by the defendant prior to December 31, 1917. Since the 
last-mentioned date the defendant has not received or possessed any 
private corporate funds of its own, and all of the funds that have 
come into its possession or that have been under its control since 
December 31. 1917. have been funds appropriated by the Congress 
of the United States to be used and expended by defendant as an 
agent of the United States, or funds received bv defendant as an 
agent of the United States from private sources and in which the 
defendant has possessed no equitable or beneficial corporate interest. 

10. After its incorporation and up to June 5, 1920. all of this 
defendant's activities and transactions were carried on as an 

20 agent of the United States by virtue of powers directly dele¬ 
gated to the defendant by various Executive Orders of the 

President of the United States, bv Acts of Congress and bv resolu- 
lions duly adopted by the United States Shipping Board. While 
acting as such public agent, during said period, the defendant re¬ 
ceived and disbursed for the account of the United States very large 
sums of money and acquired thereby and by expenditure of its own 
corporate funds as aforesaid, a great amount of real and personal 
property to which it held title, up to June 5. 1920, as an agent and 
as a trustee for the United States. 

11. On June 5. 1920, the Act of Congress designated by the statu¬ 
tory name. Merchant Marine Act. 1920, was approved by the Presi- 
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dent (41 Statutes at Large, 988; U. S. C. Title 46, Sec. 861, et seq.). 
By section 4 of said act all of the property and assets of whatsoever 
kind, acquired by the defendant as aforesaid, except such as in the 
opinion of the President of the United States were required for use 
by other branches of the service of the Government of the United 
States, were transferred to the United States Shipping Board, and 
the defendant thereby was divested, by operation of law, of any 
private corporate ownership in all money or property in its posses¬ 
sion or under its control, including all property acquired for the use 
and account of the United States through expenditure of its own 
corporate funds, as hereinbefore stated. 

T2. The Merchant Marine Act, 1920. conferred various powers and 
duties upon the United States Shipping Board with respect to the 
sale and operation of vessels owned by the United States and con¬ 
trolled by said Board and with respect to the liquidation of the prop¬ 
erty and other assets acquired for the account of the United States 
prior to June 5. 1920, and transferred to said Board as aforesaid. 
Section 12 of said act continued the legal existence of the defendant 
corporation until all of the Government’s merchant vessels, 
21 transferred to the Board were sold in accordance with the 


provisions of said act. Section 35 of said act provided that, 
except as therein specifically provided, the power and authority 
vested in the United States Shipping Board might be exercised di¬ 


rectly by the Board, “or by it through the United States Shipping 
Board Emergency Fleet Corporation.*’ Pursuant to the authority 
so conferred, the United States Shipping Board, by suitable resolu¬ 


tions duly and legally adopted, subsequent to June 5, 1920, and from 


time to time, delegated certain of its powers with respect to the sale 
and operation of vessels, liquidation of the Government’s property 
and assets and disbursement and collection of its public money, to 
the defendant, to be exercised and performed by the defendant as the 


Board's administrative agent. True copies of the resolutions adopted 
by the United States Shipping Board as aforesaid are hereto an¬ 
nexed. marked Exhibits “G,” “G-l.” “H,” and “I,” respectively, and 
made part hereof. 


13. In the Sundry Civil Act, approved June 5, 1920 (Public 246, 
H. R. 13870), the same date the Merchant Marine Act, 1920, became 
effective, the Congress appropriated to the United States; Shipping 
Board a large sum of money, including the unexpended balance on 
hand on July 1, 1920, which appropriation, inter alia, was for the 


following purposes: 

‘‘The expenses of the United States Shipping Board Emergency 
Fleet Corporation, during the fiscal year ending June 30, 1921, for 
administrative purposes, the payment of claims arising from the can¬ 
cellation of contracts, damage charges and miscellaneous adjustments, 
maintenance and operation of vessels, and the completion of vessels 
now under construction.’* 


Thereafter, and until the fiscal year ending June 30, 1933, the 
Congress has annually appropriated large sums of money to the 
United States Shipping Board for “the expenses” of the defendant 
and other purposes, and under the appropriations so made and 
22 under the authority delegated to the defendant by resolutions of 
the United States Shipping Board as aforesaid, the defendant’s 
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activities as an agent of said Board have been financed and the de¬ 
fendant has acquired possession of and has disbursed a large part 
of such public money so appropriated, but the acquirement and pos¬ 
session and disbursement of such appropriated public money has at 
all times been in defendant's capacity as a duly authorized agent of 
the United States and not in its capacity as a private corporation. 

14. Section 14 of the Merchant Marine Act, 19*20, requires that the 
net proceeds from the activities authorized by that act. less such 
amount as might be authorized annually bv Congress to be withheld 
as operating capital, and less amounts needed for the insurance and 
construction loan funds maintained by the United States Shipping 
Board, should be covered into the Treasury of the United States as 
miscellaneous receipts. 

15. Prior to and during 1923. bv authority of tlie Act of Congress 
approved March 1. 1918. entitled. “An Act To authorize and empower 
the United States Shipping Board Emergency Fleet Corporation to 
purchase, lease, requisition, or otherwise acquire, and to sell or other¬ 
wise dispose of improved or unimproved land, houses, buildings, and 
for other purposes" (40 Stat. 438), the United States had acquired 
ownership and beneficial interests in certain real properties in Brook- 
lawn and Camden in the State of New Jersey, and in 1923 acquired 
the legal titles of certain of said properties: and thereafter, by 
authority of Section 16, Merchant Marine Act, 1920 (41 Stat. 904). 
whereby the said act approved March 1. 1918. was repealed, subject 
to the proviso that expenditures might be made under said repealed 

act for the repair of houses and buildings already constructed. 
23 and for completion of houses or buildings contracted for or 

under construction, if considered advisable, and that the United 
States Shipping Board was thereby authorized and directed to dis¬ 
pose of all such properties or the interest of the United States 
therein as early as practicable, consistent with good business and the 
best interests of the United States, certain of said properties were 
sold by the United States, and bonds for unpaid parts of the pur¬ 
chase price payable to the United States, secured by mortgages in 
favor of the United States were executed and delivered to the 
defendant. 

By the aforementioned resolutions of the United States Shipping 
Board, passed September 30. 1921. January 10. 1924, December 22. 
1924, and October 1. 1925. described in paragraph 12 of this answer 
and copies of which are hereto attached as Exhibits “G. v “G-l," U H," 
and “I." respectively, the United States Shipping Board, by authority 
of section 35, M« ‘reliant Marine Act. 1920. resolved, among other 
things, that the power and authority vested in that board by the 
Merchant Marine Act, 1920. should be exercised by the board through 
the defendant, subject to approval of the board, with respect to the 
operation and sale of housing projects and real estate acquired under 
said act of March 1. 1918. 

And the board, through the defendant, acting with the approval of 
the board, did conduct all operations with respect to and make all 
said sales and accept and receive all said bonds and mortgages, and 
make all collections with respect to said operations and said bonds 
and mortgages, and make all deposits thereof in said Agent. Collection 
Account. Attached hereto, marked Exhibit “J,” and made part 
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hereof is a true copy of a memorandum dated April 9,1929, addressed 
by the president of the defendant to its board of trustees. Attached 
to the said memorandum as stated therein, was a list of banks in 
which the defendant then maintained deposits; and Southwark Na¬ 
tional Bank was one of the banks included in said list and on April 
17, 1929, as suggested in that memorandum the Southwark 

24 National Bank, as well as the other banks named in said list, 
was fully approved by said board of trustees. 

10. All of the moneys at any time deposited in said Agent, Collec¬ 
tion Account, were public moneys of the United States, and were 
moneys owned by and collected and received solely for the benefit of 
the United States as rentals of lands and houses at Brooklawn and 
Camden, New Jersey, owned by the United States, and moneys owned 
by and collected and received solely for the benefit of the United 
States as interest upon debts to the United States and secured by 
mortgages to the United States on lands at said Brooklawn and 
Camden; and all withdrawals from said Agent, Collection Account, 
including the withdrawal in the sum of $2,000 made after suspension 
of the bank, were made by transfers from that account to the Treas¬ 
ury of the United States to the credit in that Treasury of the Operat¬ 
ing Fund of the defendant, Treasury Symbol Account 93,500 (and 
became commingled with other moneys in the U. S. Treasury), except 
withdrawals with respect to deposits of moneys collected as interest 
on debts secured by mortgages, which on the books of account of the 
defendant at all times were segregated from other moneys in said 
Agent, Collection Account, and the equivalent of the total amount 
of which had been transferred, prior to the suspension of the bank, 
directly from the bank to and deposited in the Treasury of the United 
States to the credit of the defendants Construction Loan Account, 
Treasurv Svmbol Account 92,681, and became commingled with other 
moneys in the U. S. Treasury. 

17. The said Agent, Petty Cash Fund Account was established as 
a revolving fund in said Commercial National Bank of Philadelphia 
December 14,1931. as alleged in paragraph 4 of the bill of complaint, 
by the transfer from a revolving fund of the defendant in the 

25 Treasury of the United States, United States Treasury Symbol 
Account 93,510, and used by the District Representative of the 

defendant at Philadelphia to meet weekly payrolls of the Phila¬ 
delphia Terminal, owned by the United States, and operated for the 
United States by the defendant, and to pay small incidental expenses 
of an office maintained by the defendant at Philadelphia for the 
transaction of business by the defendant solely for and on behalf of 
and as agent for the United States. Reimbursements were made from 
public moneys of the United States by checks drawn by the Disburs¬ 
ing Officer of the defendant at New York upon a Petty Cash fund 
account in Chase National Bank, New York, and that account in turn 
was reimbursed by checks drawn by the Treasurer of the defendant 
upon the United States Treasury, and paid out of the Operating 
Fund to the credit of the defendant in the United States Treasury, 
Treasury Symbol Account 93,500. After this account was opened 
in the Commercial National Bank of Philadelphia deposits therein 
were made exclusively by checks upon the said Petty Cash Fund 

33350—37-3 
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account in Chase National Bank, and by refunds of cash in excess of 
his requirements drawn out by the said District Representative at 
Philadelphia. 

IS. Upon information and l)elief, from and after the times when 
said two accounts were opened as aforesaid, and throughout all the 
time during 1 which said accounts were maintained, and until the sus¬ 
pension of the Commercial National Bank of Philadelphia on Febru¬ 
ary 28, 1933. the officers and the directors of that bank, and of its 
predecessors for the time being had notice and well knew that all of 
the funds deposited in said accounts were public funds, and that the 
defendant had no beneficial or private corporate interest therein, and 
that the possession of and control by the defendant of said accounts 
and the funds deposited therein was solely in its capacity as agent of 
the United States: and said Commercial National Bank and 

26 Trust Company of Philadelphia was so advised by a letter 
dated November 13. 1931. addressed to it bv the Treasurer of 

the defendant, true copy of which is attached as Exhibit “A” to the bill 
of complaint; and in compliance with the demand made in that letter 
the resolution of the lx>ard of directors of the bank, copy of which is 
attached to the bill of complaint as Exhibit U B' ? was passed; and by 
authority of that resolution the above described $10,000 Treasury 3% 
bond was delivered to the defendant, with a letter addressed by the 
bank to the defendant, a true copy of which is hereto attached, marked 
Exhibit “K, ?J and made part hereof. 

19. Before the opening of said Agent, Collection Account, the 
United States Shipping Board, by authority of section 11, Merchant 
Marine Act, 1920 (41 Stat. 993) caused to be set up in the United 
States Treasury, to the credit of the board a construction loan fund, 
designated as Construction Loan Fund (Symbol Account 92,681); 
and ever since the setting up of said fund, has, by authority of said 
section 11 and amendments thereof, maintained, and maintains, the 
same in the Treasury of the United States. At no time has the board 
delegated to or vested in the defendant any control over or ]>ower or 
authority with respect to said Construction Loan Fund: and by the 
deposit in and payment into that fund by the defendant of any moneys 
all control of the defendant over the same ceased, and thereafter the 
defendant had no authority with respect to and no control over any 
money or credit in said fund. 

20. During the fiscal year ended June 30, 1933, the defendant, as 
agent for the United States as aforesaid, received from the liquidation 
of properties of the United States approximately $3,000,000 in public 
money of the United States, including all the money to the credit of 
the defendant in said Agent, Collection Account at the time of suspen¬ 
sion of the Commercial National Bank of Philadelphia on February 
28, 1933; and June 8. 1933, the United States Shipping Board duly 

approved a recommendation, made to the Board by the presi- 

27 dent of the defendant in a memorandum addressed to the Board 
by him, dated June 7, 1933 (a true copy of which is hereto 

attached, marked Exhibit iv L'' and made part hereof) that $2,000,000 
of the sum so received be transferred to the said construction loan 
fund: and thereafter and in June 1933, transfer of that sum was made 
from funds to the credit of the defendant in the United States Treas- 
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wry to the Construction Loan Fund Appropriation Account in the 
United States Treasury, Treasury Symbol Account 08557, and com¬ 
mingled with other moneys in United States Treasury : and on or 
before June 30, 1933, of the remaining $1,000,000 the entire amount 
had either been spent or committed for expenditure for specific pur¬ 
poses other than the payment of any claim of the plaintiff, viz: for 
purposes specified in the Appropriation Act for the fiscal year ended 
June 3. 1933, viz, to meet the expenses of liquidation including the 
cost incident to the delivery of vessels to purchasers, the cost of main¬ 
taining the laid-up fleet, and the salaries and expenses of the personnel 
engaged in liquidation. 

21. This defendant has been informed and believes, and therefore 
avers the fact to be that at the time said agreement was made and 
said collateral was pledged and accepted as aforesaid, the said bank 
was solvent and then possessed other assets sufficient to satisfy 
all lawful demands of all other creditors of said bank. Upon informa¬ 
tion and belief, at the time said deposits of public moneys were being 
made by this defendant in said Bank as aforesaid and up; to the time 
of the closing of said Bank as aforesaid, the Commissioners of the 
United States Shipping Board and the Trustees of this defendant 
corporation and the Treasurer thereof, were led to believe and did 
believe that said Bank was authorized to receive said deposits of public 
moneys and to pledge assets of said Bank as security therefor. 
28 22. The said action of this defendant and of said bank in 


exacting and in giving security, respectively, for said two de¬ 
posit accounts, upon information and belief, was known to and ap- 

E roved by the Department of the Treasury of the United States, and 
y the officers thereof charged with supervision of National Banks, 
including the Comptroller of the Currency, and by the exaction and 
giving of security for this defendant's two deposit accounts, and the 
approval thereof by the Treasury Department every provision of 
Section 90, Title 12, United States Code, was complied with within 
the intent of the statute, and the pledge of security for the deposits 
by the bank was in all respects valid and lawful and is binding 
upon the plaintiff and upon all the stockholders and creditors of said 
bank. 

23. The defendant does not now possess or control any of the money 
claimed by plaintiff or any private corporate money or property 
on which a trust could be imposed by this Court as prayed by plain¬ 
tiff. This defendant has no property or money of its own and does 
not possess, hold or control any property or money, except public 
money appropriated by Congress to the former United States Ship¬ 
ping Board or to the Department of Commerce, which succeeded on 
August 10, 1933, to the powers and duties formerly vested in the 
United States Shipping Board, for certain specified and: particular 
public purposes and objects. The purposes and objects for which 
said appropriations of public money were made do not include pro¬ 
vision for payment of a judgment or decree against this defendant in 
sections of this nature and this defendant could not lawfully pay or 
satisfy from any money now in its possession or under its control 
any decree for the payment of money that might be entered in this 
action. 
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24. Plaintiff is not entitled to maintain this action against this 
defendant because as appears upon the bill and this answer 

29 only property rights, property interests and public moneys of 
the United States are involved in the transactions between this 

defendant and said bank and l>etween this defendant and the plaintiff 
herein. This defendant's principal, the United States of America, 
is an indispensable party whose interests are and will be vitally af¬ 
fected by this suit and in whose absence the Court ought not to 
proceed, but the amount claimed is in excess of $10,000 and this 
Honorable Court does not possess jurisdiction to adjudicate the rights 
of the United States in the subject matter of this suit. 

25. Even if the deposits to the credit of this defendant in said 
bank at the time of the closing thereof were not lawfullv secured bv 
the pledged bonds, the payments plaintiff is now seeking to recover 
were voluntarily made by plaintiff with full knowledge of all the 
facts, the transaction is fully executed and upon all the facts the 
equities asserted by plaintiff are inferior to the equities of this de¬ 
fendant and of its principal, the United States. 

2G. None of the monevs paid bv the order and with the knowledge 
and consent of the Comptroller of the Currency from the funds of 
the Commercial National Bank of Philadelphia and charged to said 
Agent. Collection Account, as aforesaid, are in the possession or under 
the control of the defendant, and at no time since the same were 

4 

deposited in the Treasury of the United States, to the credit of said 
Construction Loan Fund Appropriation Account (Treasury Symbol 
Account 0S557) and commingled with other monevs in the Treasury, 
have the same or any thereof been in the possession or under the 
control of the defendant. 

27. None of the moneys paid by the order and with the knowledge 
and consent of the Comptroller of the Currency as aforesaid from 

the funds of the Commercial National Bank of Philadelphia 

30 and charged to said Agent, Petty Cash Fund, are in the pos¬ 
session or under the control of the defendant, and at no time 

since the same were deposited in the United States Treasury as afore¬ 
said, and commingled with other moneys in the Treasury, and since 
the expiration of the effect of the appropriation act for the fiscal 

vear ended June 30, 1933. wherebv monevs of the United States were 

* • 

appropriated to the United States Shipping Board for the expenses 
of the defendant for that fiscal year, have the same or any thereof 
been in the possession or under the control of the defendant. 

28. The deposits of public moneys made by the defendant in said 
two accounts in the Commercial National Bank of Philadelphia and 
the pledge of said $10,000 3% Treasury bond, as hereinbefore set 
forth were in accordance with the true intent and meaning of section 
90, title 12, United States Code, and the payment to the United 
States of the balances on deposit in that bank at the time of suspen¬ 
sion thereof, together with interest accrued thereon, were in all re¬ 
spects valid and lawful. Equity regards substance rather than form, 
and regards as done that which ought to be done. 

29. In the alternative, if the Commercial National Bank of Phila¬ 
delphia and its predecessors, at the times when they received the 
deposits of public money, as hereinbefore set forth, had not been and 
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were not authorized as public depositaries of the public moneys con¬ 
trolled by the defendant as agent of the United States, said banks, 
and each of them, and their and each of their officers and agents, 
violated Sections 175 and 182. Title 18, United States Code, and did 
then and there embezzle the public moneys so deposited; and the said 
banks and each of them at the time of each such deposit became and 
were, respectively, bailees and trustees of the moneys so deposited 
for tlie use and benefit of the United States and did not acquire title 
to any of the same, but the title of all thereof remained in the United 
States: and. after the pledging of the said $10,000 3% United States 
Treasury bond as aforesaid, the said Commercial National Bank 
and Trust Company and the Commercial National Bank of 
31 Philadelphia, and each of them, by accepting and receiving 
each such deposit and commingling the same with other 
moneys, did. by force of law, replace the same by charging the said 
$10,000 V/ ( Treasury bond, so as aforesaid delivered to the defendant, 
with a trust as security for repayment of the money and funds of the 
United States so deposited; and the said Treasury bond held by the 
defendant as aforesaid at the time of suspension of the Commercial 
National Bank of Philadelphia remained and was at that time so 
charged; and thereafter, with the knowledge and participation of 
the plaintiff and of the officers of the Treasury Department, including 
the Comptroller of the Currency, payments were made as aforesaid 
from the funds of said bank, and the said Treasury bond was deliv¬ 
ered to and received by the plaintiff. 

30. If the plaintiff is entitled to recover from the defendant on 
the payments described in the bill of complaint, he has a plain, 
adequate, and complete remedy at law. 

Wherefore, having fully and completely answered the Bill of Com¬ 
plaint. this defendant prays that this action be dismissed as to this 
defendant, with judgment for its costs herein expended and such 
other equitable relief as the exigencies of the case may require. 

Leslie C. Garnett, 

United States Attorney , 

H. L. Underwood, 

Assistant United States Attorney, 


Special Counsel, 

United States Shipping Board Merchant Fleet Corporation, 

Attorneys for Defendant, 

United States Shipping Board Merchant Fleet Corporation. 

O. P. M. Brown, 

F. R. Conway, 

Of Counsel. 


32 District of Columbia, ss: 

Charles D. Gibbons, being first duly sworn on his oath, de¬ 
poses and says: that he is the Treasurer of the United States Shipping 
Board Merchant Fleet Corporation, the defendant in this action and 
that he is authorized to make this affidavit for said defendant; that he 
has read the foregoing answer made by said defendant to the bill of 
complaint herein and knows the contents thereof; that the facts stated 
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in said answer without qualification are within his knowledge and 
are true, and that the facts stated therein upon information and belief 
he believes to be true. 

Charles D. Gibbons. 

Subscribed and sworn to l>efore me. a Notary Public in and for the 
District of Columbia, this 28th day of Septemlier. A. D. 1035. 

[seal] E. W. Andersen. Notary Public. 


33 


Exhibit U A' 


December 12. 1931. 

Commercial National Bank & Trust Co., 

Ph it add ph ia. Pa. 

Gentlemen: The United States Shipping Board Merchant Fleet 
Corporation desires to open and maintain an account with you under 
the following title: United States Shipping Board Merchant Fleet 
Corporation, Agent. Petty Cash Fund. 

This account shall lx* subject to the check of Mr. Heber M. Wells. 
Treasurer: Mr. R. M. Hicks, Assistant Treasurer; and Mr. H. D. 
Moses, District Representative. Specimen signatures of Messrs. 
Wells and Hicks are already on file with you. and Mr. Moses has l>een 
requested to furnish you with specimens of his signature. 

This account shall bear interest at the rate of % r / r per annum, cal¬ 
culated on the average daily balance. Interest, check, and state¬ 
ment in support thereof should be forwarded to the Treasurer. U. S. 
Shipping Board M. F. C.. New Navy Bldg.. Washington, D. C. The 
monthly transcript of the account, together with cancelled checks, 
should be forwarded to Mr. H. D. Moses. District Representative, U. S. 
Shipping Board M. F. C., Bourse Bldg., Philadelphia, Pa. 

Kindly acknowledge receipt. 

Very truly yours, 

Heber M. Wells. Treasurer. 


34 Exhibit ‘'B'> 

October 14,1925. 

Southwark National Bank, 

Philadelphia. Pa. 

Gentlemen: The United States Shipping Board Emergency Fleet 
Corporation desires to open and maintain with you a collection ac¬ 
count to be carried on your books under the title: United States Ship¬ 
ping Board Merchant Fleet Corporation. Agent. Collection Account, 
and be subject to the check of Mr. E. H. Schmidt, Treasurer, and 
Mr. Heber M. Wells. Assistant Treasurer. 

Specimen signatures of Mr. Wells and myself are enclosed here¬ 
with. 

In accordance with the uniform requirements of the Board of Trus¬ 
tees, this account must bear 3% interest per annum, calculated on the 
average daily balance and remitted to this office monthly, together 
with transcript of the account and cancelled checks. 

I am enclosing herewith our check # 195195 in your favor, being 
the initial deposit in this account, together with our voucher 
WN5-27247, in the amount of $50,000.00. 
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It is respectfully requested that you sign the enclosed voucher in 
certificate #1 and return to this office for our files. 

Kindly acknowledge receipt and your acceptance of the above 


arrangement. 

Yours very truly. 


E. H. Schmidt, Treasurer. 


35a 
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Commercial National Bank, 
Philadelphia , Pa ., May 3rd, 1933. 

Mr. Heber M. Wells, Treasurer, 

United States Shipping Board Merchant Fleet Corporation, 

W ashing ton, D. C. 

Dear Sir : In reply to your favor of the 1st inst., we are sorry that 
we are not authorized at present to allow withdrawals from your ac¬ 
count as of close of February 28th, 1933 totaling $8,796.96 without 
the surrender to us of the $10,000 U. S. Government Bonds which you 
held, as outlined in our letter of April 28th. 

Any new money deposited with us since February 28th, 1933 as you 
know is segregated from the restricted balances, and can be withdrawn 
immediately the items deposited are collected. These new un-re- 
stricted balances must be kept in cash on hand, on deposit with the 
Federal Reserve Bank or invested in U. S. Government obligations. 

We notice you are depositing funds in these un-restricted accounts, 
and were wondering if the present arrangement could not be con¬ 
tinued in the hope that we may be allowed to re-open on a different 
basis in a reasonable time. 

We appreciate having your name on our books and hope that we 
may be allowed to continue business with you. 

Yours very truly, 

(Sgd) W. P. Rech, Vice-President. 

36 Exhibit “ E ” 

Commercial National Bank, 
Philadelphia, Pa., May 27,1933. 

Mr. Heber M. Wells, Treasurer, 

United States Shipping Board Merchant Fleet Corporation, 
Washington, D. C. 

Dear Sir: We herewith enclose copy of letter received;from the 
Comptroller’s Office, at Washington, D. C., in reference to the secured 
accounts of the United States Shipping Board Merchant Fleet Cor¬ 
poration. You will note from this letter that we are authorized to 
pay interest at the contract rate to the date of the closing of the 
account on the balances standing on our books at close of February 28, 


1933, as follows: 

Petty Cash Account- $738.42 

Collection Account_ 8,058. 54 


$8,796. 96 
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We find this interest amount, computed up to the close of May 31, 
1933. inclusive, on these accounts, as follows: 

On the Petty Cash Account-$5. 43 

” ” Collection Account-61.41 


Total of_$66. 84 

You will notice, however, that under no circumstances are we allowed 
to pay interest on any deposits made since February 28. 1933. This 
new monev, as vou know, is maintained immediatelv available and the 
funds are not invested, therefore, no earnings can be made from these 
funds and for that reason, we are not allowed to pay interest on these 
deposits. 

In drawing checks on us to close the accounts, please follow instruc¬ 
tions as contained in the enclosed copy of letter of the Treasury 
Department. 

We trust that this arrangement will prove satisfactory to you. 

Very truly yours. 

(Siirned) W. P. Rech. Vice-President. 

WPR :P. 

37 Exhibit *E-1” 

May 25, 1933. 

Mr. W. A. Dyer. Conservator* 

Coimnercial National Bank* Philadelphia* Pa. 

Dear Sir: Receipt is acknowledged of your letter of Mav 18th rela¬ 
tive to the secured deposit of the United States Shipping Board. 
Merchant Fleet Corporation. Washington. D. C.. in the amount of 
$8,796.96 secured bv $10,000 U. S. Treasure S r / r Bonds due 1951-55. 

You are authorized to pay interest at the contract rate up to the 
date of closing the above account in accordance with the instructions 
extended you in letter from this office of April 19th last. 

You should instruct the Shipping Board to attach to any draft or 
check drawn on you in closing this account the Treasurer's receipt 
issued upon receipt by the Treasurer of such bonds; or if you have the 
Treasurer's receipt in your possession, you should instruct the Ship¬ 
ping Board to attach to such draft or check as it may draw for the 
purpose above indicated an order or direction to the Treasurer of the 
United States directing the release to you of the bonds pledged. 

Under no circumstances are vou authorized to pav any interest on 
deposits made since February 28. 1933. 

Verv truly yours, 

V •/ %/ i __ 

Gibbs Lyons, Deputy Comptroller. 

39 Exhibit L 'G'' 

United States Shipping Board. 

W ashington. 

RESOLUTION ADOPTED BY THE UNITED STATES SHIPPING EOARD SEPTEMBER 

30 , 1921 

Whereas the Merchant Marine Act. 1920, provides that the power 
and authority therein vested in the United States Shipping Board 
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may be exercised either directly by the Board or by it through the 
United States Shipping Board Emergency Fleet Corporation, except 
as therein otherwise specifically provided; and 

Whereas, in the opinion of the Shipping Board, the executive and 
personnel organization of the Emergency Fleet Corporation has been 
completed to such a standard of efficiency as to make it desirable that 
the United States Shipping Board should exercise through the United 
States Shipping Board Emergency Fleet Corporation various ad¬ 
ministrative powers and functions, thus making it possible for the 
United States Shipping Board to devote its attention to study and 
determination of the broad and constructive questions of policy relat¬ 
ing to the maintenance, development, and encouragement of the Amer¬ 
ican merchant marine under the powers and duties imposed upon 
the United States Shipping Board by law: 

Therefore, be it resolved, that it is the sense of the United States 
Shipping Board that its chairman should retire as president, and that 
its members should retire as trustees of the said United States Ship¬ 
ping Board Emergency Fleet Corporation, and that there should 
forthwith be elected a separate president and a separate board of trus¬ 
tees for the said United States Shipping Board Emergency Fleet 
Corporation; and 

Be it further resolved, that the power and authority vested in the 
Shipping Board by the Merchant Marine Act, 1920, shall, until other¬ 
wise ordered by the Board, be exercised by it through the United 
States Shipping Board Emergency Fleet Corporation in the following 
matters and to the extent and in the manner hereinafter provided: 

(1) The operation, maintenance, repair, and reconditioning of ves¬ 
sels; provided, that no established line shall be discontinued or new 
line established or allocation of passenger vessels made without the 
approval of the United States Shipping Board. 

(2) The completion or conclusion of any construction work upon 
vessels which has heretofore been begun or has been authorized by the 
United States Shipping Board. 

(3) The sale of vessels (except to aliens) at such prices mid on such 
terms and conditions as the United States Shipping Board may 

prescribe. 

40 (4) The operation and sale of housing projects, real estate, 

railroad and other similar property, subject to confirmation 
by the United States Shipping Board before any final contract of sale 
is made. 

(5) The operation and sale of dry docks; all sales to be subject 
to such terms and prices as may be established by the United States 
Shipping Board. 

(6) The custody and sale of all other property and materials. 

(7) All accounting for the United States Shipping Board Emer¬ 
gency Fleet Corporation. 

(8) Insurance and matters pertaining to the same. 

(9) The operation of all piers and pier facilities: provided that 
no pier or pier facilities shall lie leased without prior authorization 
from the United States Shipping Board. 

(10) The leasing and rental of offices, warehouses, docks, and 
storage facilities. 
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(11) All matters incidental to any of the foregoing, including the 
execution of contracts, charters, bills of sale, leases, feeds, and other 
instruments necessary or convenient to the exercise of the power and 
authority hereby conferred upon the United States Shipping Board 
Emergency Fleet Corporation; and 

Be it further resolved, that an accurate record shall be made of the 
proceedings of every meeting of the United States Shipping Board 
Emergency Fleet Corporation and a summary thereof transmitted 
to the Chairman and each Commissioner of the United States 
Shipping Board, and that notices of meetings of the Board of 
Trustees of said Emergency Fleet Corporation be duly sent to each 
member of the United States Shipping Board: and 

Be it further resolved, that the control of the United States 


Shipping Board Emergency Fleet Corporation shall remain with the 
United States Shipping Board, and that the President and each of 
the Trustees of the United States Shipping Board Emergency Fleet 
Corporation be and hereby are required to deposit with the Secre¬ 
tary of the United States Shipping Board their several resignations, 
for acceptance at the pleasure of the United States Shipping Board, 
and to deliver to the Secretary of the United States Shipping Board 


their several qualifying si 
Board Emergencv Fleet 

V • 


lares of stock in the United States Shipping 
Corporation, duly endorsed in blank for 


transfer. 


Exhibit "G-V 


United States Shipping Board. 

Washington. 


RESOLUTION ADOPTED BY THE UNITED STATES SHIPPING BOARD. JAN. 

10 . !!>•_» \ 


The resolution of the United States Shipping Board passed Sep¬ 
tember 30th. 1921. is hereby amended to read as follows: 

Whereas, the Merchant Marine Act. 1920. provides that the power 
and authority thereby vested in the United States Shipping Board 
mav be exercised either directlv bv the Board, or bv it through the 
United States Shipping Board Emergency Fleer Corporation, except 
as therein otherwise specifically provided: and 

Whereas, in the opinion of the Shipping Board, the executive and 
personnel organization of the Emergency Fleet Corporation is 
equipped to efficiently exercise through the United States Shipping 
Board Emergency Fleet Corporation various administrative powers 
and functions, thus making it possible for the United States Shipping 
Board to devote its attention to studv and determination of the broad 


and constructive questions of policy relating to the maintenance, 
development, and encouragement of the American Merchant Marine, 
under the powers and duties imposed upon the United States 
Shipping Board by law. 

Therefore, he it resolved, that it is the sense of the United States 
Shipping Board that neither its Chairman nor any member of the 
Board should hold any office of the Emergency Fleet Corporation, 
and that no member of any department of the Shipping Board should 
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hold any office of the Emergency Fleet Corporation unless the 
Shipping Board and the Board of "Trustees of the Emergency Fleet 
Corporation concur. 

Be it further resolved, that the power and authority vested in the 
Shipping Board by the Merchant Marine Act, 1920, shall be exercised 
by it through the Emergency Fleet Corporation in the following 
matters, and to the extent and in the manner hereinafter provided: 

1. The selection, employment, or removal of all officers and em¬ 
ployees of the Emergency Fleet Corporation and their compensation 
shall be under the control of the Board of Trustees and/or officers of 
that corporation in the manner provided for in the By-Laws of said 
corporation, provided, however, that the salaries and other compensa¬ 
tion of the officers and of the Trustees shall be subject to the ap¬ 
proval of the Board; and provided further: the employment of 
counsel and all litigation shall remain under the control of the Ship¬ 
ping Board, which shall assign to the Emergency Fleet Corporation 
such attorneys as mav be needed bv the President of the Emergency 
Fleet Corporation for the proper conduct of its business. 

42 2. The management, operation, maintenance, and repair of 

vessels; including ordinary re-conditioning of vessels. 

3. The establishment and operation of lines and routes which the 
Shipping Board, under the powers conferred upon it by Section 7 of 
the Merchant Marine Act, 1920, has heretofore authorized and directed 
or may hereafter authorize and direct: no established line shall be dis¬ 
continued. or new line established, or allocation of passenger vessels 
made, without the approval of the United States Shipping Board. 

4. The completion or conclusion of any construction work upon 
vessels which has heretofore been begun or has been authorized by the 
United States Shipping Board. 

5. The sale of vessels (except to aliens) at such prices and on such 
terms and conditions as the United States Shipping Board may pre¬ 
scribe or approve. 

6. The operation and sale of housing projects, real estate, railroad, 
and other similar property, subject to confirmation by the United 
States Shipping Board before any final contract of sale is made. 

7. The operation and sale of dry docks: all sales at such prices and 
on such terms and conditions as the United States Shipping Board 


may prescribe or approve. 

8. The custody and sale of all other property and materials. 

9. All accounting for the Emergency Fleet Corporation. 

10. The insurance of vessels and other property in its custody; and 
matters pertaining to insurance: subject, however, to the control and 
supervision of the Board, with respect to the placing of insurance. 

11. The operation of piers and pier facilities owned or leased by the 
Shipping Board and at present used by its vessels; and the operation 
of such other piers and pier facilities as may be transferred to it by the 
Shipping Board. 

12. The disbursement and expenditure of all moneys arising out of 
operations: and such other funds as may be allotted to it from appro¬ 
priations heretofore made to the Shipping Board, or which may here¬ 
after be made the Shipping Board; and also moneys arising 
from appropriations hereafter made by Congress for the exclusive 
use of the Emergency Fleet Corporation. 
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13. The leasing and rental of offices, warehouses, docks, and storage 

facilities deemed essential bv it for its business and for its terminal 

%/ 

facilities: but no lease for a period exceeding: one year shall be made 
without the consent of the Shipping: Board. 

43 14. The settlement, including: payments or collections, of all 

matters arising: out of the above-mentioned powers before or 
after the date of this resolution. 

15. All matters incidental to any of the foregoing: powers, including: 
the execution of contracts, charters, bills of sale, leases, and other 
instruments necessary or convenient to the exercise of such powers are 
hereby conferred upon the Emergency Fleet Corporation. 

Be it further resolved, that an accurate record shall be made of the 
proceedings of every meeting; of tlie Trustees of the Emergency Fleet 
Corporation and a summary thereof transmitted to the Chairman and 
each Commissioner of the Shipping: Board. 

Be it further resolved, that the voting power upon the stock and the 
control of the United States Shipping Board Emergency Fleet Corpo¬ 
ration shall remain with the United States Shipping Board, according 
to law: and the President and each of the Trustees of the Emergencv 


• * • 
Fleet Corporation shall deliver to the Secretary of the Shipping Board 

their several qualifying shares of stock in the United States Shipping 
Board Emergency Fleet Corporation, duly endorsed in blank for 
transfer: and the officers of the Emergency Fleet Corporation shall 
deliver to the President of the Emergency Fleet Corporation their 
several resignations for acceptance at his pleasure: and the President 
and Trustees of the Emergency Fleet Corporation shall deliver to the 
Secretary of the Shipping Board their several resignations for accept¬ 
ance at the pleasure of the Shipping Board. 

Be it further resolved, that in passing this resolution the United 
States Shipping Board declares that it is its policy to delegate to the 
Emergency Fleet Corporation all power, authority, and control essen¬ 
tial to the full and efficient operation by it of all lines at present oper¬ 
ated or which mav be hereafter authorized. All vessels now being 

* _ « 

operated are hereby allocated to the Emergency Fleet Corporation, 
and other vessels of the Board will be allocated to it when reasonably 
required for the equipment of present lines or lines hereafter author¬ 
ized. All vessels of the Shipping Board not in use are also placed in 
the custody and care of the Emergency Fleet Corporation. 

Be it further resolved, that nothing herein contained shall be con¬ 
strued as a transfer of title or ownership of vessels, docks, or other 
property, real or personal, belonging to the United States: the posses¬ 


sion and control by the Emergency Fleet Corporation of any vessels or 
other property delivered to it under this resolution shall be solely that 
of an agent, with limited powers. All contracts and agreements made 
by the United States Shipping Board Emergency Fleet Corporation 
shall clearlv show that the same are contracts and agreements of the 


United States Shipping Board acting through 
Shipping Board Emergency Fleet Corporation 


the United States 
as its authorized 


agent. 

44 Be it further resolved, the right and duty of the Shipping 

Board to exercise any and all powers of supervision and control 
vested in or imposed upon it by law remain in full force and effect. 
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Be it further resolved, that all resolutions, general or special orders 
or office memoranda of the United States Shipping Board heretofore 
passed, inconsistent with the resolution of September 30. 1921, as 
amended hereby, are repealed, in so far as they conflict with the provi¬ 
sions of this resolution. 

*15 Exhibit 

United States Shipping Board, 

Wash in g ton. 

RESOLUTION ADOPTED BY THE UNITED STATES SHIPPING BOARD DECEMBER 

2 2, 102 4 

Whereas, it is the desire of the United States Shipping Board, as 
far as possible, to place the conduct of its shipping business on a basis 
approximating commercial precedent and practices, and 

Whereas, it is tlie declared purpose of the Board that in the opera¬ 
tion of ships and handling of government property by the Emergency 
Fleet Corporation, that the Emergency Fleet Corporation shall report 
to the Shipping Board as to a board of directors exercising the usual 
advisory capacity in the determination of broad policies and holding 
the management responsible for results, in the same manner as large 
business organizations function; and in order more clearly to define 
this relationship between the Shipping Board and the Emergency 
Fleet Corporation in line with the Board’s desire as above expressed. 

Therefore be it resolved, that the resolution of the United States 
Shipping Board passed September 30, 1921 as amended January 10th. 
1924 be and the same is hereby amended to read as follows: 

Whereas the Merchant Marine Act, 1920, provides that the power 
and authority thereby vested in the United States Shipping Board 
may be exercised either directly by the Board, or by it through the 
United States Shipping Board Emergency Fleet Corporation, except 
as therein otherwise specifically provided, and 

Whereas in the opinion of the Shipping Board, the executive and 
personnel organization of the Emergency Fleet Corporation is 
equipped to efficiently exercise through the United States Shipping 
Board Emergency Fleet Corporation various administrative powers 
and functions, thus making it possible for the United States Shipping 
Board to devote its attention to study and determination of the broad 
and constructive questions of policy relating to the maintenance, de¬ 
velopment and encouragement of the American Merchant Marine, 
under the powers and duties imposed upon the United States Ship¬ 
ping Board by law. 

Therefore be it resolved, that it is the sense of the United States 
Shipping Board that neither its Chairman nor any member of the 
Board should hold any office of the Emergency Fleet Corpora¬ 
tion. and that no member of any department of the Shipping 
46 Board should hold any office of the Emergency Fleet Corpora¬ 
tion unless the Shipping Board and the Board of Trustees of 
the Emergency Fleet Corporation concur. 

Be it further resolved, that the power and authority vested in 
the Shipping Board by the Merchant Marine Act, 1920. shall be 
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exercised by it through the Emergency Fleet Corporation in the fol¬ 
lowing matters, and to the extent and in the manner hereinafter 
provided: 

1. The selection, employment, or removal of ail officers and em¬ 
ployees of the Emergency Fleet Corporation and their compensation 
shall be under the control of the Board of Trustees and/or officers 
of that corporation in the manner provided for in the By-Laws of 
said corporation, provided, however, that the salaries and other com¬ 
pensation of the officers and of the Trustees shall be subject to the 
approval of the Board, and provided further, that the selection, em¬ 
ployment. or removal of such attorneys as are engaged in handling 
construction claims or litigation arising from the same shall be subject, 
to the approval of the Board. 

2. The management, operation, maintenance, and repair of vessels. 

3. In accordance with the provisions of Section 7 of the Merchant 
Marine Act. 192< 5 . the Shipping* Board will determine the trade routes 
to be served. The Emergency Fleet Corporation will make such dis¬ 
position and allocation of the vessels to serve these routes as will 
insure efficient and economical operations. 

4. The completion or conclusion of any construction, or recondi¬ 
tioning work upon vessels which has heretofore been or may l>e au¬ 
thorized by the United States Shipping Board. 

5. The sale of vessels on terms and conditions laid down by the 
Board and at such prices as the Board approves. 

6. The operation and sale of housing projects, real estate, railroad, 
and other similar property, as approved by the Board. 

7. The operation and sale of dry docks as approved by the Board. 

8. The custody and sale of all other property and materials. 

1). All accounting for the Emergency Fleet Corporation. 

10. The insurance of vessels and other property in its custody: and 
matters pertaining to such insurance. 

11. T! te management and physical operation of piers, and pier ware¬ 
houses and terminal facilities owned by or assigned to the Shipping 

Board. 

47 12. 'fhe leasing and rental of offices, warehouses, docks, and 

storage facilities deemed essential by it for its business and 
for its terminal facilities. 

13. The disbursement and expenditure of all moneys arising out of 
operations, or otherwise in connection with the delegated powers: 
also moneys arising from appropriations heretofore or hereafter 
made by Congress for the use and expense of the Emergency Fleet 
Corporation, as allotted by the Shipping Board, subject to the limita¬ 
tions of any or all acts of Congress pertaining thereto. 

14. The settlement, including payments or collections, of all mat¬ 
ters arising out of the above mentioned powers l^efore or after the 
date of this resolution. 

15. All matters incidental to any of the foregoing powers, including 
the negotiation, preparation, and execution of contracts, charters, 
bills of sale, leases, operating agreements, and other instruments 
necessary or convenient to the exercise of such powers are hereby 
conferred upon the Emergency Fleet Corporation. 

Be it further resolved, that an accurate record shall be made of 
the proceedings of every meeting of the Trustees of the Emergency 
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Fleet Corporation and a summary thereof be transmitted to the 
Chairman and each Commisssioner of the Shipping Board. 

Be it further resolved, that the voting power upon the stock and 
the control of the United States Shipping Board Emergency Fleet 
Corporation shall remain with the United States Shipping Board, 
according to law; and the President and each of the Trustees of the 
Emergency Fleet Corporation shall deliver to the Secretary of the 
Shipping Board their several qualifying shares of stock in the United 
States Shipping Board Emergency Fleet Corporation, duly endorsed 
in blank for transfer; and the officers of the Emergency Fleet Corpo¬ 
ration shall deliver to the President of the Emergency Fleet Corpo¬ 
ration their several resignations for acceptance at his pleasure; and 
the President and Trustees of the Emergency Fleet Corporation 
shall deliver to the Secretary of the Shipping Board their several 
resignations for acceptance at the pleasure of the Shipping Board. 

Be it further resolved, that in passing this resolution the United 
States Shipping Board declares that it is its policy to delegate to the 
Emergency Fleet Corporation, all power, authority, and control 
essential to the full and efficient operation by it of all lines at present 


operated or which may be hereafter authorized, and the full per¬ 
formance of all powers and authority hereby delegated. All vessels, 
whether active or inactive, are herebv placed in the custody and care 
of the Emergency Fleet Corporation. 

48 Be it further resolved, that nothing herein contained shall 

be construed as a transfer of title or ownership;of vessels, 
docks, or other property, real or personal, belonging to the United 
States; the possession and control by the Emergency Fleet Corpora¬ 
tion of any vessels or other property delivered to it under this resolu¬ 
tion shall be solely that of an agent, with limited powers. All con¬ 
tracts and agreements made by the United States Shipping Board 
Emergencv Fleet Corporation shall clearly show that the same are 
contracts and agreements of the United States Shipping Board acting 
through the United States Shipping Board Emergency Fleet Corpo¬ 
ration as its authorized agent. 

Be it further resolved, the right and duty of tlie Shipping Board 
to exercise any and all powers of supervision and control vested in 
or imposed upon it by law remain in full force and effect. 

Be it further resolved, that all resolutions, general or special orders 
or office memoranda of the United States Shipping Board heretofore 
passed, inconsistent with the resolution of January 10. 1924, as 
amended hereby, are repealed; insofar as they conflict with the provi¬ 
sions of this resolution. 


49 Exhibit “I” 

United States Shipping Board, 

Washington. 

RESOLUTION ADOPTED BY THE UNITED STATES SHIPPING BOARD ON OCTOBER 1, 

1925 

Whereas in the judgment of this Board, the powers at present exer¬ 
cised by it through the Emergency Fleet Corporation, should be exer- 
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cised under a more definite and direct supervision of this Board than 
lias been practicable under Resolutions at present in force: 

Be it resolved, the Resolutions of the United States Shipping Board 
adopted by it on January 10,1924, and December 22.1924, respectively, 
each of which confers powers on the Emergency Fleet Corporation 
and amends a Resolution of this Board dated September 30, 1921. be 
and each of them is hereby repealed: PROVIDED, however, all action 
heretofore taken by the Emergency Fleet Corporation pursuant to and 
within the limitations of the powers therein granted, shall be given full 
force and effect. 

Be it further resolved, that all that part of the Resolution of the 
United States Shipping Board adopted September 30, 1921. set forth 
!>elow, l>e and the same is hereby revived and shall henceforth, until 
the further order of this Board, have full force and effect; the part 
thus re-adopted being that part reading as follows: 

“Be it further resolved, that tlie power and authority vested in the 
Shipping Board by the Merchant Marine Act. 1920. shall until other¬ 
wise ordered bv the Board, be exercised bv it through the United States 
Shipping Board Emergency Fleet Corporation in the following mat¬ 
ters. and to the extent and in the manner hereinafter provided : 

(I) The operation, maintenance, repair, and reconditioning of 
vessels, provided that no established line shall l>e discontinued, or new 
line established, or allocation of passenger vessels made, without the 

approval of the United States Shipping Board. 

50 (2) The completion or conclusion of any construction work 

upon vessels which has heretofore lieen begun or has been au¬ 
thorized by the United States Shipping Board. 

(3) The sale of vessels (except to aliens) at such prices and on such 
terms and conditions as the United States Shipping Board may 
prescribe. 

(4) The operation and sale of housing projects, real estate, railroad, 
and other similar property, subject to confirmation by the United 
States Shipping Board before any final contract of sale is made. 

(5) The operation and sale of dry docks: all sales to be subject to 
such terms and prices as may l>e established by the United States 
Shipping Board. 

(6) The custody and salt' of all other property and materials. 

(7) All accounting for the United States Shipping Board Emer¬ 
gency Fleet Corporation. 

(8) Insurance and matters pertaining to the same. 

(9) The operation of all piers and pier facilities: provided that no 
pier or pier facilities shall be leased without prior authorization from 
the United States Shipping Board. 

(10) The leasing and rental of offices, warehouses, docks, and stor¬ 
age facilities. 

(II) All matters incidental to any of the foregoing, including the 
execution of contracts, charters, bills of sale, leases, deeds, and other 
instruments necessary or convenient to the exercise of the power and 
authority hereby conferred upon the United States Shipping Board 
Emergency Fleet Corporation: and 

Be it further resolved, that an accurate record shall be made of the 
proceedings of every meeting of the United States Shipping Board 
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Emergency Fleet Corporation and a summary thereof transmitted to 
the Chairman and each Commissioner of the United States Shipping 
Board, and that notices of meetings of the Board of Trustees of said 
Emergency Fleet Corporation be duly sent to each member of the 
United States Shipping Board; and 
51 Be it further resolved, that the control of the United States 
Shipping Board Emergency Fleet Corporation shall remain 
with the United States Shipping Board, and that the President and 
each of the Trustees of the United States Shipping Board Emergency 
Fleet Corporation be and hereby are required to deposit with the 
Secretary of the United States Shipping Board their several resigna¬ 
tions, for acceptance at the pleasure of the United States Shipping 
Board, and to deliver to the Secretary of the United States Shipping 
Board their several qualifying shares of stock in the United States 
Shipping Board Emergency Fleet Corporation, duly endorsed in 
blank for transfer." 

Be it further resolved, this Resolution shall be effective from the 
time of its passage, and the Secretary is directed to deliver at once 
a certified copy thereof to the office of the President of the Emer¬ 
gency Fleet Corporation, and henceforth the activities of that Corpo¬ 
ration shall be based exclusively upon and within its provisions. 

5*2 Exhibit ; *7'’ 

Aprii> 9, 1929. 

From: President, Merchant Fleet Corporation. 

To: Board of Trustees. 

Subject: Bank Accounts—Merchant Fleet Corporation.; 

Attached is statement which we have recently had prepared show¬ 
ing all banks in which the Fleet Corporation maintains deposits and 
amounts thereof as of April 1. 1929. This statement shows a recent 
reduction in the number of accounts from 219 as of June SO, 1928, to 
178 as of April 1st. and also shows that after completion of the United 
States Lines. American Merchant Lines, and Gulf Brazil River Plate 
Lines sales, which will be July 1st, we wili have effected a reduction 
in the accounts from 219 to 108, and from $14,000,000 estimated bal¬ 
ance to $7,935,000. I 

We are endeavoring to bring about a continued reduction in the 
number and size of these accounts in accordance with the desire of 
the Treasury Department of the United States. 

I find that while the by-laws of the Fleet Corporation provide 
that outside bank accounts shall be formally approved by the Board 
of Trustees, such requirement has never in the past been observed and 
the same has been approved only by the President of the Fleet Corpo¬ 
ration. I am at this time, however, submitting this list to the Board 
of Trustees and suggest that it would be well for the;Board of 
Trustees to give their approval of the list as it stands, and the list will 
be revised and submitted to the Board of Trustees from time to time, 
but no new accounts will be opened without first obtaining approval 
of the Board. 

(Signed) T. V. O'Connor, President. 
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T’nited States Shipping Board. 

Merchant Fleet Corporation. 

Waxlrhigto-n* D. C. 

Gentlemen : Whereas you have deposited with the undersigned cer¬ 
tain funds of your corporation on open account, on which we have 
agreed, under separate instrument, to pay certain interest, and will, 
from time to time, by check or draft, draw on said funds and with¬ 
draw parts or the whole thereof, and may. from time to time here¬ 
after deposit other funds of your corporation in said open account. 

Now. therefore, as collateral security for the repayment of any or 
all of said funds now or hereafter -deposited in said open account 
and for the payment of interest thereon, the undersigned has this day 
delivered to you the following securities: $10,000 U. S. Treasury 3% 
Bonds—1951-55, which securities, or any substitutes therefor, or any 
additions thereto, either the whole or any part thereof, the under¬ 
signed hereby authorizes and empowers the United States Shipping 
Board Merchant Fleet Corporation, or its Treasurer, or other person 
authorized by resolution of the said United States Shipping Board 
Merchant Fleet Corporation, on the nonpayment of any of said funds, 
to sell, at public or private sale, at any time without advertisement or 
notice to the undersigned, and at the option of the said United States 
Shipping Board Merchant Fleet Corporation, or its Treasurer, or 
other person authorized by resolution of the United States Shipping 
Board Merchant Fleet Corporation, and upon such sale the United 
States Shipping Board Merchant Fleet Corporation may purchase all 
or any part of said securities, freed and discharged of any equity of 
redemption. After deducting all proper costs and expenses, the resi¬ 
due of the proceeds of sale shall l>e applied to the payment of the 
amount due on said deposits, both principal and interest, returning the 
over-plus, if any. to the undersigned, and should a deficiency occur, 
the undersigned further promises and agrees to pay the same on de¬ 
mand. In case of depreciation in the market value of said securities 
herewith pledged, additional securities shall be added as required by 


you. 

Of course, it is understood that so long as we are not in default, you 
shall clip from the bonds hereto attached interest coupons as they 
mature and deliver the same to us for collection, but if we are in 
default you are authorized to retain such coupons and collect the 
interest due thereon and apply the same as hereinbefore provided. 

Done by authority of the Board of Directors of this Bank by reso¬ 
lution adopted November 19th, 1931. copy of which is herewith sub¬ 
mitted. as above. 


Commercial Nat*l Bank Trust Co. 

P ft Unde} phi a. Pa. 

W. S. Rich. Secretary. 
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June 7, 1933. 

From: President. Merchant Fleet Corporation. 

To: United States Shipping Board. 

Subject: Sales Receipts, fiscal year 1933—Transfer to Construction 
Loan Fund. 

The records of the Merchant Fleet Corporation indicate that liqui¬ 
dation receipts during the current fiscal year, which, to date, have 
totaled approximately $3,000,000. will exceed by at least $2,000,000, 
the amount of liquidation expenses for the year. 

There are only two purposes for which the United States Shipping 
Board may use sales receipts in excess of the amount required for liqui¬ 
dation expenses; first, to transfer such excess receipts to the Con¬ 
struction Loan Fund, and second, to transfer them to the Insurance 
Fund. 

The United States Treasury has requested that in the event it is de¬ 
cided to transfer excess sales receipts to the Construction Loan Fund, 
the transfer of as large an amount as practicable be made during the 
month of June. 

It is not believed that it is necessarv to increase the Insurance Fund 
at this time and it is. therefore, recommended that the Treasurer 
of the Merchant Fleet Corporation be authorized to transfer to the 
Construction Loan Fund all sales receipts for the fiscal year 1933 
in excess of liquidation requirements, the amount of $2,000,000 to be 
transferred immediately and the balance when the full amount of the 
excess lias been determined. 

(Signed) Elmer E. Crowley, 

Elmer E. Crowley, Provident. 

.*>."> Motion to strike paragraphx numbered 0 to JO. inchlsive , of the 
separate answer of the United Statex Shipping Board- Mer¬ 
chant Fleet Corporation and for the entry of a decree pro 
confesso for plaintiff against said defendant. United States 
shipping Board Merchant Fleet Corporation 

Filed February 2, 1937 

* * * * * * * 

Comes Now Joseph K. Willing, Receiver of the Commercial National 
Bank of Philadelphia. Pennsylvania, plaintiff herein, by his attorneys, 
and moves the court to strike paragraphs 5 to 30, inclusive, of the 
separate answer of the United States Shipping Board Merchant Fleet 
Corporation and for the entry of a decree pro confesso for plaintiff 
against said defendant. United States Shipping Board Merchant Fleet- 
Corporation, and for grounds therefor states: 

1. The answer of the defendant. United States Shipping Board 
Merchant Fleet Corporation, does not set up any defense to the cause 
of action alleged in plaintiff's bill and plaintiff is entitled to have the 
paragraphs of said answer heretofore described striken, and is entitled 
to a decree pro confesso against defendant upon the allegations of 
plaintiff’s bill. 
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56 2. The Pledge of the Commercial National Bank assets to 

secure deposits of the United States Shipping Board Merchant 
Fleet Corporation, or its predecessors in title, was unauthorized in law, 
ultra vires the bank, and void: such pledge constituted an illegal and 
preferential disposition of the bank's assets and the receiver may 
recover either the pledged securities or their proceed"-. 

3. And for the additional reasons and principles of law set forth in 
the attached memorandum of points and authorities in support of this 
motion. 

To: 

Leslie C. Garnett. 

H. L. Underwood, 

O. P. M. Brown. 

F. P. Conway. 

Attorney* for United States Shipping Board 
Merchant Fleet Corporation. 

Please take notice that the authorities intended to be used in sup¬ 
port of the attached motion are appended hereto and the rules of this 
court require that if you oppose tlie granting of the above motion, 
you shall, within live (5) davs from the time of the service of a 
copy of this motion upon you. file in reply with the Clerk of this 
court a statement of the points and authorities upon which you rely 
and serve a copy upon counsel for the plaintiff. 

Brice Claggett. 

Charles E. Wain wright. 

George I>. Springstox. 

.1 1 torn rtfs for Plaintiff. 

♦Toseimi K. Willing. 

Reed rer. 


•u 


Mi maraud am o pinion 


Filed Julv 13. 1037 


713/37. 


Motion to strike Pars. 5-30. inch, of answer of def. U. S. Shipping 
Board Emergency Fleet Corp. & for decree pro confesso sustained. 


7/13/37. 


Lull RING. •/. 


58 Order sustaining motion to strike paragraphs o to 30 , inclu¬ 
sive , of the separate answer of United States Shipping 
Board Merchant Fleet Corporation and for a decree pro 
confesso , and granting a decree pro confesso and entering 
judgment for the plaintiff against the defendant United 
States Shipping Board Merchant Fleet Corporation 

Filed September 24. 1937 

This cause having come on for hearing at this term of Court upon 
the plaintiff's motion to strike paragraphs 5 to 30. inclusive, of the 
answer filed by defendant herein and for a decree pro confesso for 
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plaintiff against said defendant, and it appearing to the satisfaction 
of the Court that said motion should be granted, it is by the Court 
this 24" day of September, A. D. 1937. 

Adjudged, ordered, and decreed, that the motion of plaintiff to 
strike paragraphs 5 to 30, inclusive, of the answer of the United 
States Shipping Board Merchant Fleet Corporation and for a decree 
pro confesso against said defendant be and said motion is hereby 
granted: and the said defendant United States Shipping Board Mer¬ 
chant Fleet Corporation, having elected to stand on its answer as 
filed and having stipulated that a final decree be entered at this time, 
it is further 

Adjudged, ordered, and decreed, that judgment be entered for the 
plaintiff against the defendant United States Shipping Board Mer¬ 
chant Fleet Corporation, for the sum of $2,000.00, with interest 

59 at the legal rate from March 2, 1933, to January 10, 1935, as 
of which date a credit and offset of 20% dividend on defend¬ 
ant’s provable general claim in the sum of $2,000.00 amounting 
to $400.00 is hereby awarded and credited, and thereafter the balance 
of said judgment amounting to $1,000.00 will be subject to and will 
carry interest at the legal rate from January 10, 1935, to March 25, 
1936, on which date a credit and offset of 10% dividend on defend¬ 
ant's provable general claim in the sum of $2,000.00 amounting to 
$200.00 is hereby awarded and credited, and thereafter the balance 
of said judgment amounting to $1,400.00 will be subject to and will 
bear interest at the legal rate from March 25. 1936. until paid; and 
it is further 

Adjudged, ordered, and decreed, that judgment be entered for the 
plaintiff against the defendant United States Shipping Board Mer¬ 
chant Fleet Corporation, for the sum of $8,863.80, with interest at the 
legal rate from June 2. 1933, to January 10, 1935. as of which date a 
credit and offset of 20% dividend on defendant’s provable general 
claim in the sum of $8,863.80 amounting to $1,772.76 is hereby 
awarded and credited, and thereafter the balance of said judgment 
amounting to $7,091.04 will be subject to and will carry interest at 
the legal rate from January 10, 1935, to March 25, 1930. on which 
date a credit and offset of 10% dividend on defendant’s provable 
general claim in the sum of $8,863.80 amounting to $886.38 is hereby 
awarded and credited, and thereafter the balance of said judgment 
amounting to $6,204.66 will be subject to and will bear interest at 
the legal rate from March 25, 1936,until paid; and it is further 

Adjudged, ordered, and decreed, that the defendant United States 
Shipping Board Merchant Fleet Corporation, is entitled to file a 
claim against the Receiver of the Commercial National Bank of 
Philadelphia and to receive such further dividends thereon as are 
paid to unsecured depositors and other general creditors of said 
bank: and it is further 

Adjudged, ordered, and decreed, that execution may issue against 
the defendant upon the judgments herein awarded. 

O. R. Luhring, Justice. 

60 The defendant, by its attorneys, objects and excepts to the 
entry of the above order and decree of the Court, which objec¬ 
tion and exception is hereby allowed by the Court, and an appeal is 
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noted in open court to the United States Court of Appeals for the 
District of Columbia, which appeal is hereby allowed. 

O. R. Luhring. - Justice . 

No objection to the form. The defendant consents to the entry 
of a final decree herein in place of a decree pro confesso. 

H. L. Underwood. 

Assistant United States Attorney. 

O. K. form. 

Conway. 

61 Assignment of errors 

Filed Septeml>er 27, 1937 

* ****** 

The defendant. United States Shipping Board Merchant Fleet 
Corporation, assigns as errors in the findings, conclusions, rulings, 
and decree of the court the following: 

1. Error in declining to hold that the securities of the bank were, 
lawfully and in substantial conformity to section 5153 of the Revised 

m/ «' 

Statutes (U. S. C.. title 12. sec. 90), pledged as security for the 
safekeeping and prompt payment of the money deposited by this 
defendant with the Commercial National Bank of Philadelphia. Pa. 

2. Error in declining to hold that all deposits by this defendant 
with said bank were public money of the United States. 

3. Error in declining to hold that, if the pledging by said bank 
of its securities as security for the safekeeping and prompt payment 
of the money deposited by this defendant with said bank was ultra 
vires and void, each such deposit was received by said bank without 
its having given security in respect thereof and in violation of the 

penal provisions of U. S. C.. title 18. section 1S2, from which it 

62 resulted that at the instant of each such deposit said bank 

became trustee ex officio with respect thereto, and tlie com¬ 
mingling of each such deposit with money of said bank was a conver¬ 
sion thereof, and the trust was transferred to and imposed upon the 
pledged securities, because that was the intent of the parties, the 
evidence of that intent being the pledge agreement. 

4. Error in declining to hold that the plaintiff cannot recover of 
this defendant, because, on July 1, 1933, without prior notice to this 
defendant of any adverse claim with respect to the pledged securities 
or the proceeds thereof, the pledged securities had been converted 
into money by the Treasury Department of the United States, this 
defendant’s principal, and the proceeds of said securities commingled 
in the United States Treasury with other public money, and the only 
appropriation act by authority of which disbursement thereof could 
be made had expired June 30. 1933. 

5. Error in declining to hold that no trust can be impressed upon 
the pledged securities, because they have passed out of this defend¬ 
ant’s control, and have been sold: or upon the proceeds, because, 
having been commingled in the United States Treasury with other 
public money, they cannot be identified. 
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6. Error in declining to hold that, because this defendant has been 
dissolved by the Merchant Marine Act, 1936 (49 Stat. 1985), it can¬ 
not possess or control anythin"—there is nothin" on which a trust 
can be impressed. 

7. Error in declining to hold that this suit cannot be; maintained 
because in substance it is a suit against the United States, and not 
within the jurisdiction of this court. 

8. Error in sustaining the motion of the plaintiff for an order 

striking out portions of the answer of this defendant. 

63 9. Error in sustaining the motion of the plaintiff for decree 

pro eonfesso against this defendant. 

10. Error in rendering final decree against this defendant. 

Leslie C. Garnett, 

United States Attorney , 

H. L. Underwood. 

Assistant United States Attorney, 

Attorneys for Defendant. 

Service of copy of the within and foregoing assignment of errors 
hereby is acknowledged this 27th day of September, 1937. 

Brice Clagett, 

Charles E. Wainwright, 

Attorneys for Plaintiff. 


04 


Filed September 27 1937 
Designation of record 


* 


* 


* 


The defendant. United States Shipping Board Merchant Fleet 
Corporation, designates the parts of the record herein which it de¬ 
sires to be included in the transcript on appeal to the United States 
Court of Appeals for the District of Columbia, as follows: 

1. Bill of complaint, with all Exhibits thereto. 

2. Answer of this defendant to bill of complaint, with all Exhibits 
thereto. 

3. Plaintiff's motion to strike from the answer of. and for decree 
pro eonfesso against, this defendant. 

4. Memorandum decision of the court sustaining plaintiff’s motion 
to strike and for decree pro eonfesso. 

5. Final decree against this defendant. 

6. Minute entry of noting appeal in open court. 

7. Assignment of errors by this defendant. 

65 8. This designation. 

Leslie C. Garnett, 

United States Attorney . 

H. L. I t NDERW00D. 

Assistant United States Attorney. 

Attorneys for Defendant , 

United States Shipping Board Merchant Fleet Corporation. 
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Service of copy of the within and foregoing designation of the 
record on appeal is hereby acknowledged this 27th day of September 
1937. 

Brice Clagett. 

By S. Page, 

Charles E. Wain wright. 

By S. Page. 

Attorneys for Plaintiff. 


District Court of the United States for the District of Columbia 


United States of America. 

District of Columbia . ss; 

I, Charles E. Stewart. Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to G5. both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part of this transcript, in cause No. 59241 
in Equity, wherein Joseph K. Willing, Receiver. Commercial Na¬ 
tional Bank of Philadelphia. Pennsylvania, a Corporation, is Plain¬ 
tiff. and United States Shipping Board Merchant Fleet Corpora¬ 
tion. a Corporation, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof. I hereunto subscribe mv name and affix the 
* • 

seal of said Court, at the City of Washington, in said District, this 

1st dav of December 1937. 

%/ 

[seal] C. E. Stewart. Clerk. 


(Endorsement on cover:) No. 7080. United States Shipping Board 
Merchant Fleet Corporation, &c., Appellant, vs. Joseph K. Willing, 
Receiver, Commercial National Bank of Philadelphia, See. United 
States Court of Appeals for the District of Columbia. Filed Dec. 2. 
1937. Moncure Burr, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

i 

October Term, 1937 


No. 7080 

United States Shipping Board Merchant Fleet 
Corporation, a Corporation, appellant 

v. 

Joseph K. Willing, Receiver, Commercial Na¬ 
tional Bank of Philadelphia, Pennsylvania, 
a Corporation, appellee 


APPEAL FROM THE DISTRICT COURT OF THE 
STATES FOR THE DISTRICT OF COLUMBIA 


EXITED 


BRIEF FOR APPELLANT 


STATEMENT 

As receiver of the insolvent Commercial Na¬ 
tional Bank of Philadelphia, Pennsylvania, .the 
appellee, hereafter called the receiver, sued the 
United States Shipping Board Merchant Fleet 
Corporation, hereafter called the Corporation, in 
equity, seeking among other things recovery on ac¬ 
count of a check for the sum of $2,000 drawn by 
the Corporation on the bank against its account 
therein, and paid by the bank after insolvency, and 

(i) 
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on account of a check after insolvency drawn on 
the bank bv the Conservator thereof to the order 


of the Corporation and paid out of funds of the 
bank in the hands of the Conservator, the sum of 
the two checks representing the total of the balance 
at the time of suspension to the credit of the Cor¬ 
poration in two accounts. Both checks were paid 
because, before insolvency, the bank had pledged 
securities to the Corporation to secure its deposits. 
The Corporation answered the bill (R. 8, et seq.). 
The receiver moved to strike certain parts of the 
answer and for decree pro ronfesso (R. 33, 34). 
The motion was granted (R. 34). The Corporation 
stood upon the answer and final decree was entered 
against it for the sum prayed, with interest “at 
The legal rate," less the amount of two dividends 
in the aggregate amounting to 30% declared by the 


receiver in favor of general creditors (R. 34, 35). 


The Corporation appeals (R. 35, 36). 


THE BILL OF COMPLAINT 

The bill alleges (R. 1-5) the corporate capacity 
of Corporation and of the bank and several of its 
predecessors to all of whose assets the bank finally 
succeeded, and to all of whose obligations it finallv 
became subject; insolvency, and receivership of the 
assets of the bank; the deposit by the Corporation 
with the bank before insolvenev of various sums of 
money, the ownership of whirl/ is not alleged , in 
two accounts designated respectively “United 
States Shipping Board Merchant Fleet Corpora- 
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tion, Agent. Collection Account” and “United 
States Shipping Board Merchant Fleet Corpora¬ 
tion, A^ent Petty Cash Fund/' and a balance at 
the time of insolvency in each of the accounts to 
the credit of the Corporation; the pledge by a 
predecessor of the bank to the Corporation, before 
insolvency, according to a resolution of the board 
of directors passed November 19, 1931. Attached 
as Exhibits A, B, and C to the bill are copies of a 
letter of November 13, 1931, addressed by the 
Treasurer of the Corporation to the pledging 
bank: a resolution passed by the board of directors 
of that bank November 19, 1931, and a letter of 
November 23, 1931, from the Vice President of the 
bank to the Treasurer of the Corporation. 

The letter of November 13 is to the effect that the 
deposits of the Fleet Corporation are monies of the 
United States and that 

the conditions governing all such deposits 

should follow the rules made bv the Secre- 

* 

tary of the Treasury governing the deposit 
of monies of the United States in private 
banking institutions of this country, pur¬ 
suant to R. S. Sec. 5153, as amended. 

In that letter it was further stated that the board 
of trustees of the Corporation had directed that 
collateral security in the form of Government bonds 
be required from banks in which public money was 
deposited in the name of the Corporation; and was 
requested that such bonds accompanied by an ap¬ 
propriate agreement be forwarded to the Treasurer 

:><) 064 — 3 $- 2 
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of the Corporation to be held by him as security for 
44 repayment of any and all of said funds now or 
hereafter deposited in your bank and for the pay¬ 
ment of interest thereon as lias been or mav be 
agreed upon.” 

The resolution of November 19 was passed by the 
board of directors of the bank in conformity to the 
request of the letter of November 13; and the letter 
of November 23 was to transmit a Government 
bond for $10,000, as security, and a copy of the res¬ 
olution of November 19, which in form and sub¬ 


stance amounted to a pledge (Bill, par. 5, Exhibits 
A, B, C: R. 3, 6, 7; Ans., Ex. K, R. 32). 

The bill alleges that the pledge was unlawful and 
illegal and beyond the authority and capacity of 
the pledging bank and its successor, the insolvent, 
and that the Corporation held the pledged security 
in trust “for the benefit of said Bank, its deposi¬ 
tors, creditors, and stockholders" (R. 3); the pay¬ 
ment of the two checks as hereinbefore stated, and 
the surrender to the receiver of the pledged secur¬ 
ity; and that the payment to the Corporation of the 
amount of the two checks was “illegal and without 
authority of law", and that the proceeds became 
charged in the hands of the Corporation with a 
trust for the benefit of “the depositors, creditors, 
and stockholders" of the bank (R. 4). 


The prayer is that the Corporation be decreed 


to be a trustee of the proceeds of the two checks 
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as a general creditor), and that the receiver recover 
accordingly, with interest (R. 5). 


THE ANSWER 


The answer (R.8 et seq.) admits the introductory 
allegations of the bill; admits the balance of the 
Corporation's deposits with the bank at the time 
of suspension to the amount and in the accounts 
alleged; admits the allegations (par. 3, R, 1, 2) as 
to the capacity of the several predecessois of the 
bank, and that it succeeded to their assets and be¬ 
came charged with their obligations; admits the 
opening and maintenance of accounts by the Cor¬ 
poration at the times and in the manner described 
in the fourth paragraph of the answer (R. 9) ; ad¬ 
mits the verity (R. 10) of the Exhibits A, B, and C 
to the bill (R. 6, 7, 8); admits the pledging to the 
Corporation of the security described in the bill 
as security for the Corporation’s deposits (R. 9); 
admits the insolvency and the suspension of the 
bank and the receivership as alleged in the bill; 
admits the payment after suspension of the amount 
of the two checks above described and the surrender 


of the bank’s pledged security; denies (R. 9) that 
the bank or any of its predecessors was without au¬ 
thority or capacity to make the pledge; denies that 
the relationship of debtor and creditor was estab¬ 
lished by any of the deposits by the Corporation 
with the bank or any of its predecessors; denies 
(R. 10,11) that the pledged security became or was 
charged with or was held subject to any trust, or 
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otherwise than as security for the Corporation’s de¬ 
posits: and denies all other conclusions of law 
stated in the bill; alleges (par. 18, R. 16, 32) that 
the pledge of the hank's security was made by au¬ 
thority of the aforementioned resolution bv the 
board of directors of the pledging bank, of Novem¬ 
ber 19, 1931, which is set out in the Form of a letter 
addressed to the Corporation by the pledging bank 
(Ans., Ex. K, R. 32); alleges that after receipt by 
the treasurer of the Corporation of the pledged 
security it was deposited for safe keeping with the 
Treasurer of the United States, who thereupon 
gave his receipt therefor to the treasurer of the 
Corporation (R. 10): alleges (par. 16, 17, R. 15) 
that all monies deposited by the Corporation in the 
two accounts described were public monies of the 
United States; that deposits in the Agent, Collec¬ 
tion Account 


were monies owned bv and collected and 

* 

received solelv for the benefit of the United 

* 

States as rentals of lands and houses at 

Brooklawn and Camden, New Jersev, owned 

bv the United States, and monevs owned bv 

and collected and received solelv for the bene- 

%> 

fit of the United States as interest upon debts 
to the United States and secured bv mort- 
gages to the United States on lands at said 
Brooklawn and Camden: and all withdraw¬ 
als from said Agent, Collection Account, in¬ 
cluding the withdrawal in the sum of $2,000 
made after suspension of the bank, were 
made by transfers from that account to the 



Treasury of the United States to the credit 
%/ 

in that Treasury of the Operating Fund of 
the defendant, Treasury Symbol Account 
93,500 (and became commingled with other 
monies in the U. S. Treasury), except with¬ 
drawals with respect to deposits of moneys 
collected as interest on debts secured by 
mortgages, which on the books of account of 
the defendant at all times were segregated 
from other moneys in said Agent, Collection 
Account, and the equivalent of the total 
amount of which had been transferred, prior 
to the suspension of the bank, directly from 
the bank to and deposited in the Treasury 
of the United States to the credit of the 
defendant’s Construction Loan Account, 
Treasury Symbol Account 92,681, and be- 
came commingled with other moneys in the 

v_7 %> 

V. S. Treasury. 

! 

es that 

said Agent, Petty Cash Fund Account, was 
established as a revolving fund in said Com¬ 
mercial National Bank of Philadelphia De¬ 
cember 14, 1931, as alleged in paragraph 4 
of the bill of complaint, by the transfer from 
a revolving fund of the defendant in the 
Treasury of the United States, United States 
Treasury Symbol Account 93,510, and used 
by the District Representative of the de¬ 
fendant at Philadelphia to meet weekly pay¬ 
rolls of the Philadelphia Terminal, owned 
by the United States, and operated for the 
United States by the defendant, and to pay 
small incidental expenses of an office main- 
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tained by the defendant at Philadelphia for 

the transaction of business bv the defendant 

* 

solely for and on behalf of and as agent for 

the United States. Reimbursements were 

made from public moneys of the United 

States by checks drawn by the Disbursing 

Officer of the defendant at New York upon 

a Pettv Cash fund account in Chase Na- 
*> 

tional Bank, New York, and that account in 

turn was reimbursed bv checks drawn by the 

* •/ 

Treasurer of the defendant upon the United 

States Treasury, and paid out of the Oper- 

atingFund to the credit of the defendant in 

the United States Treasury, Treasury Svm- 

bol Account 93,500. After this account was 

opened in the Commercial National Bank 

of Philadelphia deposits therein were made 

exclusively bv checks upon the said Pettv 

Cash Fund account in Chase National Bank, 

and bv refunds of cash in excess of his re- 
* 

quirements drawn out by the said District 
Representative at Philadelphia; 

alleges that when the two accounts were opened 
and throughout the time of their continuance and 
until suspension of the bank, the officers and di¬ 
rectors of the successive banks well knew that all 
funds deposited by the Corporation were public 
funds and that the Corporation had no beneficial 
interest therein, but was acting solely in its capac¬ 
ity as agent for the United States (par. 18, R. 16); 
alleges that at the time of making the pledge the 
pledging bank was solvent, and that at that time 
and thereafter until suspension, and when the de- 
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posits giving rise to the Corporation’s credit bal¬ 
ance with bank at suspension were made, the Cor¬ 
poration and the Commissioners of the United 
States Shipping Board believed the bank was au¬ 
thorized to receive the deposits of public money 
and to pledge its assets as security therefor (par. 
21, R. 17); alleges (par. 22, R. 17; par. 28, R. 18) 
that the action of the Corporation in exacting* and 
that of the bank in giving, security was known to 
and approved by the Treasury Department of the 
United States and the officers thereof charged with 
the supervision of national banks, including the 
Comptroller of the Currency, and that by the exac¬ 
tion and the giving of security and the approval 
thereof by the Treasury Department every provi¬ 
sion of U. S. C., Title 12, Section 90, was complied 
with within the intent of the statute and that the 
pledge of security in all respects was binding and 
valid and is binding upon the receiver and all credi¬ 
tors and stockholders of the bank; alleges (par. 23, 
R. 17) that the Corporation neither possesses lior 
controls any of the money claimed by the receiver 
or any private corporate money or property on 
which a trust could be impressed, and that it has 
no property or money of its own and does not pos¬ 
sess, hold, or control any property or money except 
money appropriated by Congress to the United 
States Shipping Board or to the Department of 
Commerce, which on August 10, 1933, succeeded 
to the functions and power theretofore vested in 
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the Shipping* Board, and that the purposes and ob¬ 
jects of said appropriations of public money in¬ 
clude no provision authorizing payment of any 
judgment or decree against the Corporation in such 
actions as this, and that the Corporation could not 
lawfully pay or satisfy from any money in its pos¬ 
session or under its control any decree for the pay¬ 
ment of money that might be entered in this action; 
alleges (par. 20, R. 16, 17; par. 26, R. 18) that 
during the fiscal year ended June 30,1933, the Cor¬ 
poration as agent for the United States received 
from the liquidation of properties of the United 
States approximately $3,000,000 in public money 
of the United States, including all the money to 


the credit of the Corporation in the Agent, Collec¬ 
tion Account at the time of suspension of the bank, 
and that in June 1933, $2,000,000 of that money 
was transferred from funds credited to the Con¬ 
struction Loan Fund Appropriation Account in 
the United States Treasure, Treasure Svmbol Ac- 
count OH.mT, and there commingled with other mon¬ 


ies in the Treasury: and that on or before June 30, 
1933, of the remaining $1,000,000 of the aforesaid 
$3,000,000 the entire amount had either been spent 
or committed for expenditure for specific purposes 
other than the payment of any claim of the re¬ 
ceiver, namely, for purposes specified in the Ap¬ 
propriation Act for the fiscal year ended June 30, 
1933, to meet the expenses of liquidation, including 
the cost incidental to the delivery of vessels to pur- 
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chasers, the cost of maintaining the laid up fleet 
and the salaries and expenses of the personnel en¬ 
gaged in liquidation; alleges (par. 19, R. 16) that 
by deposit in and payment of moneys into the Con¬ 
struction Loan Fund Appropriation Account all 
control of the Corporation over such monies ceased 
and that thereafter the Corporation had no au¬ 
thority with respect to and no control over any 
money or credit in that fund; alleges (par. 27, R. 
18) that none of the money attributable to the 
Agent, Petty Cash Fund is in the possession or 
under the control of the Corporation, but that the 
same before the end of the fiscal vear ended June 
30, 1933, were deposited in the United States 

i 

Treasury and there commingled with other public 
money and that the Corporation lost all control 
over it at the expiration of that fiscal year; alleges 
(par. 29, R. 18,19) that if the pledge of security for 
the Corporation’s deposits of public money was not 
valid the banks and their officers and agents re¬ 
ceiving the same violated U. S. C., Title 18, sections 
175 and 182, and by receiving the deposits em¬ 
bezzled the same and the banks at the time of the 
receipt of each deposit became and were, respec¬ 
tively, bailees and trustees of the money so de¬ 
posited, for the use and benefit of the United States 
and did not acquire title to any of the same, and 
that after the pledge the banks by accepting and 
receiving the deposits and commingling the same 
with other moneys by force of law did replace the 

39064—38 - 3 ! 
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same by charging the pledged security with the 
trust as security for the payment of the moneys de¬ 
posited, and that the pledged security at the time 
of suspension remained and was so charged, and 
that thereafter, with the knowledge and participa¬ 
tion of the plaintiff and the officers of the Treasury 
Department, include the Comptroller of the Cur¬ 
rency, payments were made as aforesaid from the 
funds of the bank and the bond was delivered to 
and received by the Conservator; alleges (par. 7- 
15, R. 11-14) the origin of the Corporation and 
the historv of its activities and the controlling leg- 

* W Vw-’ 

islation. 

ASSIGNMENT OF ERRORS 


The Corporation assigned errors as follows (R. 
36, 37): 

1. Error in declining to hold that the securities 
of the bank were, lawfully and in substantial con- 
formitv to section 5153 of the Revised Statutes 
(U. S. C., title 12, sec. 90), pledged as security for 
the safe-keeping and prompt payment of the money 
deposited by this defendant with the Commercial 
National Bank of Philadelphia, Pa. 

2. Error in declining to hold that all deposits by 
this defendant with said bank were public money 
of the United States. 


3. Error in declining to hold that, if the pledging 


bv said bank of its securities as securitv for the 


safekeeping and prompt payment of the money de¬ 
posited by this defendant with said bank was ultra 
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vires and void, each such deposit was received by 
said bank without its having given security in re¬ 
spect thereof and in violation of the penal provi¬ 
sions of U. S. C., title 18, section 182, from which 
it resulted that at the instant of each such deposit 
said bank became trustee ex maleftcio with respect 
thereto, and the commingling of each such deposit 
with money of said bank was a conversion thereof, 
and the trust was transferred to and imposed upon 
the pledged securities, because that was the intent 
of the parties, the evidence of that intent being the 
pledge agreement. 

4. Error in declining to hold that the plaintiff 
cannot recover of this defendant, because, on July 
1, 1933, without prior notice to this defendant of 
any adverse claim with respect to the pledged se¬ 
curities or the proceeds thereof, the pledged securi¬ 
ties had been converted into money by the Treasury 
Department of the United States, this defendant’s 
principal, and the proceeds of said securities com¬ 
mingled in the United States Treasurv with other 
public money, and the only appropriation act by 
authoritv of which disbursement thereof could be 
made had expired June 30,1933. 

8. Error in sustaining the motion of the plaintiff 
for an order striking out portions of the answer 
of this defendant. 

9. Error in sustaining the motion of the plaintiff 
for decree pro confesso against this defendant. 

10. Error in rendering final decree against this 
defendant. 
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POINTS AND AUTHORITIES 

I 

The deposits being of public money, the pledge agreement 
was in substantial conformity to Revised Statutes, Sec¬ 
tion 5153, and valid 

The Rhodes case (App. D. C., 79 Fed. (2d) 146) 
went up on appeal from the denial of the Corpora¬ 
tion’s motion to dismiss the bill. The bill alleged 
that the deposits were of private money . If this 
court accepted that as true, as presumably it did 
(Equity Rule 29; Simpkins Fed. Prac., (2d Ed.) 
sec. 648 and cases cited), this point was not in¬ 
volved. But, assuming that the point was decided 
against the Corporation, reconsideration of it is 
urged. 

The answer in this case alleges that the deposits 
were of public money (Answer, par. 16, R. 15). 1 
The bill is silent on the subject. 

The exaction and the receipt of the security by 
the Corporation and the giving of it by the bank 
wrere knowm to and approved by the Treasury De¬ 
partment and its officers charged with supervision 
of national banks (Answer, par. 22, R. 17). That 
was sufficient. Rankin v. Hoyt, 45 U. S. 327, 334, 
presents a close analogy. 

The Rhodes decision seems to be upon the nar¬ 
row ground that literal compliance with Revised 

1 Full discussion of the subject from the standpoint of stat¬ 
ute and case law will be found in Appendix A. In view of 
the positive allegation of the answer it is thought inappro¬ 
priate here. 
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Statutes, section 5153, 2 is essential to validity of the 
pledge of securities by a national bank to secure 
the “ return and prompt payment” of deposits of 
public money—that the authority to exact and re¬ 
ceive security is personal to the Secretary of the 
Treasury, and that security exacted or received by 

- Revised Statutes, section JloJ (U. S. C., title 1*2, sec. 90) 
reads as follows: "All national banking associations, desig¬ 
nated for that purpose by the Secretary of the Treasury, 
shall he depositaries of public money, under such regulations 
as may be prescribed by the Secretary; and they may also 
l>e employed as financial agents of the Government; and 
they shall perform all such reasonable duties, as depositaries 
of public money and financial agents of the Government, as 
may be required of them. The Secretary of the Treasury 
shall require the associations thus designated to give satis¬ 
factory security, by the deposit of United States bonds and 
otherwise, for the safe-keeping and prompt payment of the 
public money deposited with them, and for the faithful per¬ 
formance of their duties as financial agents of the Govern¬ 
ment : Provided, That the Secretary shall, on on before the 
1st of January of each year, make a public statement of the 
securities required during that year for such deposits. And 
every association so designated as receiver or depositary of 
the public money shall take and receive at par all of the 
national currency bills, bv whatever association issued, 
which have been paid into the Government for internal 
revenue, or for loans or stocks: Provided , That the Secretary 
of the Treasury shall distribute the deposits herein provided 
for, as far as practicable, equitably between the different 
States and sections. 

"Any association may, upon the deposit with it of public 
money of a State or any political subdivision thereof, give 
security for the safe-keeping and prompt payment of the 
money so deposited, of the same kind as is authorized by the 
law of the State in which such association is located in the 
case of other banking institutions in the State." 
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anv other agent of the United States is no security 
at all. 

That seems to subordinate substance to form, to 

ignore the paramount intent of Revised Statutes, 

section 5153, and the correlated section 5497 (U. S. 

C., title 18, sec. 182) to protect the public revenue. 

The latter section makes it a felonv for anv other 

* * 

than an “authorized depository which has * * * 
given the required security-’ ( Cook County Na¬ 
tional Bank case, 107 U. S. 445) to receive any 
deposit of public money. This legislation is for the 
benefit of the United States, not of the bank or its 
creditors, i It should be interpreted in contempla¬ 
tion of that purpose and policy. ( Evans v. New 
Haven Bank (C. C. A. 2), 73 Fed. (2d) 664.) Ir¬ 
regularities are to be ignored; substantial compli¬ 
ance is sufficient. Black, Int. Laws (2d. Ed.), 550 
and cases cited. There is no reason for giving a 
strict and narrow interpretation to statutes whose 
policy has reference to the public good. All such 
statutes ought to receive a fair and reasonable in¬ 
terpretation, according to the just import of their 
terms. United States v. Bank of North Carolina, 
6 Pet., 29, 35. (See also Cooley, Const. Lim. (8th 
Ed.), 154-158; Bramwell v. U. S. Fidelity Co., 269 
U. S. 483, 487, 492; Beley v. Naphtaly, 169 U. S. 
353, 360; Miller v. Robertson, 266 U. S. 243.) 

The Rhodes decision purports to be based on that 
in the Cook County National Bank case. But it is 
submitted that that case, properly interpreted, in- 
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sofar as it is in point at all, is consistent with the 
Corporation’s contention on this point. The Su¬ 
preme Court was not considering the form of se¬ 
curity, or whether security had been exacted by 

%/ / 4 / , 4 / 

or given to the Secretary of the Treasury or some- 
body else. No security at all had been exacted or 
given. The only question was whether Revised 
Statutes, section 3466 (U. S. C., tiltle 31, sec. 191), 
giving preference to the United States in distri¬ 
bution of assets of insolvent estates generally, but 
which gives rise to no lien or charge upon prop¬ 
erty (Beast on v. Farmers Bank, 12 Pet. 102; 
United States v. Oklahoma, 261 U. S. 252, 259), 
extends to estates of insolvent national banks. It 
was held that it does not, because (p. 450) 

This section (R. S., sec. 5936, U. S. C., title 
12, sec. 194, part of the National Bank Act), 
provides for the distribution of the entire 
assets of the bank, giving no preference to 
any claim except for moneys to reimburse 
the United States for advances in redeem¬ 
ing the (circulating) notes, 

and when that is provided for the balance “is sub¬ 
ject to a ratable dividend” on proved claims, and 
anything remaining is divided among stockhold¬ 
ers, and 

These provisions could not be carried out 
if the United States were entitled to priority 
in payment of a dividend not arising from 
advances to redeem the circulating notes. 
The balance, after reimbursement of the ad¬ 
vances, could not be distributed, as directed, 
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by a ratable dividend to all holders of claims; 
that is, to all creditors. 

Since section 3466 did not apply, the United States, 
being unsecured—having no special right or inter¬ 
est in or lien or charge upon the money of 
the bank in its possession—was not entitled to 
preference. 

This court’s apparent interpretation of the deci¬ 
sion seems inconsistent with the decision in Scott v. 
Armstrong, 146 U. S. 449, 510 (post p. 44) to the 
effect that the National Bank Act simply provides 
for a “ratable dividend,” and that 


The requirement as to ratable dividends 
is to make them from what belongs to the 
bank, and that which at the time of insolv¬ 
ency belongs to the debtor (of the bank 
claiming the right of set off against the re¬ 
ceiver) does not belong to the bank; 

that 

liens, equities, or rights arising bv express 
agreement or implied from the nature of 
the dealings between the parties, or by oper¬ 
ation of law, prior to insolvency, and not in 
contemplation thereof are not invalidated 

by the National Bank Act, and that Congress did 
not intend 


to destroy by implication any right vested 
at the time of the suspension of a national 
bank: 

:: For more complete analysis and discussion of that deci¬ 
sion attention is invited to the argument under the second 
point (post, p. 26. 46 et seq.). 
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inconsistent with Lewis v. Fidelity Co., 292 U. S. 
559; Dakin v. Bayly, 290 U. S. 143, 148, and Wil¬ 
ling v. Binestock, No. 36, Oct. Term, 1937, all fol¬ 
lowing Scott v. Armstrong; and inconsistent with 
Texas & Pacific By Co. v. Pottorffi, 291 U. S. 245, 
holding that when in the assets of an insolvent 
national bank in the hands of a receiver there 
is an 

identifiable res and a constructive trust 
based on special circumstances of mis¬ 
conduct 

and 

as a result of an ultra vires contract one of 
the parties is enriched at the expense of the 
other the law creates an obligation to re¬ 
pay ex aequo bono to the amount of the 
enrichment 

and 

confers a preference over other creditors. 

According to all of those decisions, any person, 
private or public, whether his claim arises out of 
a deposit or otherwise, who has an equity in or a 
lien or charge upon an identifiable res of an insolv¬ 
ent national bank, whether it arises by express 
agreement or is “a trust based on special circum¬ 
stances of misconduct” or otherwise by operation 
of law, has the right to be satisfied out of the res . 
It is not apparent why, if in such circumstances 
(and they exist here by both express agreement 
and operation of law; see point II, post 23) every 
person has that right, the pledge here should be 

39064—38 - i 
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held invalid and the like rights should be denied to 
the United States, whose money could not lawfully 
be deposited without security, solely because the 
pledge of the bank’s assets was exacted by and 
given to an agent of the United States other than 
the Secretarv of the Treasure. So to hold is to 
make a single exception in the case of the United 
States, to the prejudice of the United States, solely 
because it is the United States. Moreover, to sus¬ 
tain the pledge can result in no prejudice to any 
other creditor, that he would not have suffered if 
the pledge had been exacted by and given to the 

Secretary. 

% 

Substance, not form, is the controlling factor. 3 
Pomeroy, Eq. (4th Ed.), sec. 1237. 

In the Lewis case (292 U. S. 559) favorable ref¬ 
erence is made to Fidelity Co . v. Kokrda (C. C. A. 
10) 66 Fed. (2dl 641, between which and the 
Rhodes decision there seems to be a clear conflict 
on this point. There the Fidelity Company was 
surety on the bond of the treasurer of a Colorado 

county. A national bank and the surety entered 
* *• 

into an agreement whereby the bank delivered to 
that company Federal Land Bank Farm Loan bonds 
owned by the bank, to be held in pledge subject to 
the condition that the bank should pay to the treas¬ 
urer all money deposited by him in the bank. The 
state statute provided that the county treasurer 
should deposit public money in banks in Colorado, 
and might take from the hanks bonds securing pay¬ 
ment, and that anv such bank in lieu of such bonds 

% 
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might give to the treasurer certain kinds of securi¬ 
ties, including the kind pledged to the Fidelity com¬ 
pany ; and that in that case such securities should he 
deposited in the custody of a national hank or bank 
or trust company doing business under the laws of 
Colorado, under an escrow T agreement in triplicate 
among the treasurer, the depository and the escrow 
holder, one copy to be held by each of the three, con¬ 
ditioned for repayment by the depository bank on 
the check of the treasurer. It was urged by the re¬ 
ceiver of the insolvent national bank that because 
the pledge was not made as provided by this statute, 
U. S. C., title 12, sec. 90, as amended by the act of 
June 25,1930 (46 Stat. 809), had not been complied 
with, and that the pledge agreement therefore was 
invalid. It was held that the only question was 
whether there was such substantial compliance with 
the state statute as would bind the bank. The 
answer was in the affirmative, because 

it was the duty of the hank to give security 
in accordance with the (state) statute. This 
it undertook to do by pledging proper securi¬ 
ties and depositing them with the surety com¬ 
pany, instead of an authorized bank. Under 
these circumstances w*e are of the opinion 
that the bank is bound by the pledge and 
cannot defeat it by setting up that it did not 
pledge the bonds in strict compliance with 
the statute. 

The court quoted approvingly (p. 643) from the 
Pottorff case in the lower court (63 Fed. (2d) 1, 3) : 
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“ Cases, and these are supported, we think, 
by the better reasons, holding that, where 
the legislature of a state has declared in spe¬ 
cific statutes that deposits of public money 
must be secured this sufficiently indicates the 
public policy of the state toward the securing 
of public deposits, to sustain contracts 
whether in exact accordance with the statute 
or not, made in good faith for their security, 
are, First Am. Bank & Trust Co. v. Palm 
Beach, 96 Fla. 247, 117 So. 900, 67 A. L. R. 
1398,1400; Melaven v. Hunker, 35 N. M. 408, 
299 P. 1075; Cameron v. Christy, 286 Pa. 405, 
133 A. 551; McFersen v. Nat. Surety Co., 72 
Colo. 482, 212 P. 489, c/f Michie Banks and 
Banking , Vol. 4, p. 22, sec. 19.” 

The Supreme Court found no fault with that as a 
proposition of law (291 U. S. 245). 

Compare Kavenmigh v. Fash (C. C. A. 10) 74 
Fed. (2d) 435; Maryland Casualty Co. v. Pacific 
County (C. C. A. 9), 245 Fed. 831, 835; Capital Sav¬ 
ings <Sc Loan Assn. v. Olympic National Bank 
(C. C. A. 9), 80 Fed. (2d) 561; Haynes v. U. S.. 
Fidelity Co. (D. C. W. D. Oklahoma) 6 Fed. Supp.. 
272 (carefully reasoned opinion by Judge Vaught, 
on the second point as well as this). 

It would seem that the requirements of R. S. 5153 
and U. S. C. title 18, sec. 182, sufficiently indicate 
the public policy of the United States towards the 
securing of public deposits to sustain contracts 
made in good faith for their security, whether in 
exact accordance with the statute or not. More- 
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over, the officers of the Treasury knew of and ap¬ 
proved the acts of the Corporation in exacting and 
receiving the pledge of the bank’s assets. Ordi¬ 
narily that would be binding ratification. Why not 
in this case? Rankin v. Hoyt, 45 U. S. 327, 334; 
McNair v. Knott, No. 32, October Terra, 1937, con¬ 
curring opinion. 

It is submitted that the pledge was valid. : 

n 

If the pledge was invalid, the deposits, being to the 
knowledge of the officials of the bank public money, 
were received by the bank in violation of the penal 
provisions of U. S. C., Title 18, Section 182, because 
security had not been given therefor, so that at the 
instant of each deposit the bank became bailee and 
trustee ex maleficio thereof, and the commingling of 
the same with money of the bank was a conversion 
thereof, and the trust was impressed upon the pledged 
securities, because that was the intent of the parties, 
the evidence of that intent being the invalid pledge 
agreement 

There is no element of conflict between this point 
and the Pott orff case (291 U. S. 245); or the 
Sneeden case (291 U. S. 262); or the Cook County 
National Bank case (107 U. S. 445); or the Rhodes 
case (App. D. C., 79 Fed. (2d) 146); or any other 
authority later than Taylor v. Plainer, 3 Maule & 
Selwyn, 562, to be found in the books. 

The Pottorff Case 

The sole question presented was whether a na¬ 
tional bank can lawfully pledge its assets as security 
for the obligation arising from private deposits in 
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a checking account. It was held that it cannot; 
blit the court, careful to forestall misinterpretation 
of the opinion, recognized as applicable to estates 
of insolvent national banks the principle here in¬ 
voked, by specially excepting (291 U. S. 261, 262) 
cases in which there are “an identifiable res and a 
constructive trust based on special circumstances 
of misconduct,” and in which “as a result of an 
ultra vires contract one of the parties is enriched 
at the expense of the other, the law creates an 
obligation to repay ex aequo bono to the amount 
of the enrichment” and “confers a preference over 
other creditors ” 

Each of the three elements that the Supreme 
Court says give rise to an exception is present 
here—a constructive trust based on the series of 
violations of the penal provisions of Revised 
Statutes, section 5497 (U. S. C. title 18, sec. 182), 
by the knowing receipt of public money without 
the bank’s having given the security required by 
law’ (Cook County National Bank case, supra ); 
an identifiable res, the pledged security; and the 
enrichment of the bank and the insolvent estate at 
the expense of the public. 

In Lewis v. Fidelity Co., 292 U. S. 559, 568, the 
same principle again w*as recognized. The Fidel¬ 
ity Company, suing in its subrogated right as 
suretv for the bank on a bond, made in conformity 
to a Georgia statute, and long before the amend¬ 
ment of June 25, 1930 (46 Stat. 809), for the faith- 
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ful performance by the bank of its duty as deposi¬ 
tory of state funds, recovered of the receiver of an 
insolvent national bank, as a secured creditor. 
The statute provided that the state should have a 
lien upon all assets of the bank as security for its 
deposits. The receiver contended that to give ef¬ 
fect to that provision in a case of insolvency would 
conflict with the policy expressed in section 50, 
National Bank Act (U. S. C., title 12, sec, 194), 
forbidding preferences in view of insolvency. Re¬ 
jecting that contention, the court said (p. 568; 
italics supplied): 

Sections 50 and 52 (U. S. C., title 12, sec. 
91) do not prohibit liens given prior to in¬ 
solvency and not in contemplation thereof, 
whether they arise from express agreements, 
or are implied from the nature of the deal¬ 
ings between the parties, or arise by opera¬ 
tion of law . Scott v. Armstrong, 146 U. S. 
499, 510; Earle v. Pennsylvania, 178 U. S. 
449, 454. 

The Sneeden Case 

The deposits were made by a political subdivi¬ 
sion of the State of Illinois and credited in a check¬ 
ing account. Following the Pottorff case, it was 
held that the pledge of securities was unlawful, 
since the facts did bring it within the Act of June 
25, 1930 (c. 604, 46 St at. 809). It does not appear 
that the deposits were made in violation of law— 
that there were “special circumstances of miscon¬ 
duct,’' giving rise to a constructive trust. If the 
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point here urged was or could have been urged in 
the Sneed on case, it is hardlv credible that it would 
not have been noticed in the opinion of the court, 
since that opinion came down the same day as that 
in the Pottorff case, and both opinions were written 
bv the same Justice. 

The Cook County National Bank Case 

The distinguishing difference between the Cook 
Countn National Bank case and this is that in this 
case there is an identifiable res, the pledged secu¬ 
rity, upon which by the expressed intent of the 
parties the trust was impressed; whereas, in the 
other case there was no such res. 

In the Cook County National Bank case. United 

States bonds owned bv the bank were in the Treas- 

%/ 

ury Department ‘‘as security for all public moneys 
which might be deposited with the bank.’' After 
insolvency and receivership of the bank, the bonds 
were sold, but the sum realized was insufficient bv 
some $20,000 to pay the government’s deposit. At 
the same time the Treasury Department had bonds 
to secure the bank’s circulating notes, sufficientlv 
in excess of the amount required for that purpose 
to satisfy the balance of the government’s claim on 
account of deposits. The Treasury Department 
had also a sum belonging to the bank derived from 
collection of bills receivable and debts. But the 
United States had no lien ( Beast on v. Farmers 
Bank , 12 Pet. 102: United States v. Oklahoma , 261 
U. S. 252, 259). The assets were insufficient to 
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pay all creditors. Preference to the government 
was denied by the court as respects both the excess 
of the circulating notes 1 security above what was 
necessary for that purpose, and the funds derived 
from collections. The only basis on which the 
United States sought or could seek a preference was 
Revised Statutes sec. 3466 (U. S. 0., title 31, sec. 
191), the general statute giving preference to the 
United States in the distribution of insolvent 
estates. That was held inapplicable because the 
National Bank Act provides a system for the ad¬ 
ministration of the assets of insolvent national 


banks, and because Revised Statutes section 3466, 
being of general application, is not in consonance 
with Revised Statutes section 5236 (U. S. C., title 
12, sec. 194), which has special application to na¬ 
tional banks, graduates the order of distribution, 
and does not prefer the United States as respects 
unsecured claims. (Ante pp. 16-18.) That is far 
from saying that if the United States, or anybody 
else, has a claim, traceable to “an identifiable res”, 
and with respect to which “special circumstances 
of misconduct” give rise to “a constructive trust” 
and “confer a preference over other creditors” 
(Pott orff case, 291 U. S. 245; Lewis case, 292 
U. S. 559), it will not be satisfied out of the identifi¬ 
able res . 


In the Cook County bank case probably there was 
present, as here, a violation of Revised Statutes, 
Section 5497 (U. S. C., title 18, sec. 182) on the 


.'50004—38-5 
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part of the officers of the bank in accepting deposits 
of public moneys in excess of the security given 
therefor—“the constructive trust based on special 
circumstances of misconduct ”■—, but there was 
lacking the “identifiable res ” into which the public 
money could be traced—it did not go into the bonds 
deposited by the bank to secure its circulating notes 
or into the proceeds of bills receivable and other 
debts due the bank. No constructive trust arising 
from the special circumstances of misconduct had 
been transferred to the bank’s money that remained 
in the Treasury Department, because there was no 
evidence of any agreement or intent of the parties 
that it should be so transferred. That is the ground 
of the decision, the onlv one on which it can be 
reconciled with Scott v. Armstrong, supra, the Pot- 
torff, the Lewis and other cases already cited and 
still others to be cited and discussed below. 

The Rhodes Case 

That decision (App., D. C., 79 Fed. (2d) 146) 
must be distinguished because the appeal was from 
an order denying the defendant Corporation’s mo¬ 
tion to dismiss the bill. All allegations of the bill 
stood admitted. (Equity Rule 29, Simpkins, Fed. 
Prac. (2d Ed.), sec. 648 and cases cited.) The bill 
alleged (par. 29) that the money deposited 

was not “public money” of the United States 
but was private money acquired by the Cor¬ 
poration in the course of its corporate busi¬ 
ness; that the sum so on deposit on March 
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6, 1933, was a special account, out of which 
certain current expenses of said Corporation 
were paid; that no moneys appropriated by 
the Congress of the United States for the use 
or maintenance of the United States Ship¬ 
ping Board or any of its activities were ever 
deposited in this particular fund. 

The allegations of the answer in this case recited 
above are in all respects the exact contrary of these 
allegations of the bill in the Rhodes case and on this 
record stand admitted. This court stated the ques¬ 
tion in the Rhodes case to be whether the bank had 


“authority and capacity to pledge its assets to 
secure the deposits of the * * * Corporation” 
(p. 149), and stated the allegation of the bill to be 
that the Corporation “had on deposit a sum of 


monev for its own use as a pettv cash account.” 

The only question decided was whether, on the 
basis of the allegations of the bill, the pledges of 
assets were binding as contracts. For the purpose 
of the present point, but for that purpose only, the 
Corporation admits the invalidity of the pledges as 
such. 


Although in its brief in the Rhodes case the Cor¬ 
poration, contending that in spite of the allegation 
to the contrarv in the bill the court should take 
judicial notice that the deposits were of public 
money, urged the point, it was not orally argued 
or noticed in the opinion. As that Justice now 
sitting and who sat in that case doubtless will re¬ 
call, the Chief Justice asked counsel to close his 
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argument before this point had been reached. In 
these circumstances, the point merely “lurked in 
the record," and is not to be considered as having 
been decided. Webster v. Fall, 266 U. S. 511; Kvos, 
Inc. v. Associated Press , 299 U. S. 270, 279. 


The Corporation’s deposits were of public money 

This is a proposition of fact. Considering that 
the bill is silent on the subject, and that the answer 
alleges that the money deposited was public money, 
it is thought inappropriate to burden the court with 
argument. 4 


The bank knew that the deposits were of public money 

This also is a proposition of fact. It is alleged 
in terms in the answer (par. 16, 17, R. 15), and a 
letter of November 13, 1931 (marked Exhibit A), 
addressed by the Treasurer of the Corporation to 
Commercial National Bank & Trust Company 
(Bill. par. 5, Ex. A., R. 6, 7) in which it is 
said that the deposits “are in reality money of the 
United States and that the conditions governing 
all such deposits should follow the rules made by 
the Secretary of the Treasury governing the de- 
posit of moneys of the United States in private 


4 The origin of tlie Corporation and the functions and ac¬ 
tivities it performed and the controlling legislation are set 
forth in the answer (pars. 15-23, 36. R. 35-38). and discus¬ 
sion of the subject from the standpoint of applicable stat¬ 
ute and case law will be found in Appendix A (post, 54 
et seq.). See C. S. Shipping Hoard Merchant Fleet Cory. v. 
"Western Colon Telegraph Co.. 275 U. S. 415, 421, et setl. 
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banking institutions of this country pursuant to 
R. S. 5153 as amended/’ 

Unless the transactions bv which, with the 
knowledge and approval of the Treasury Depart¬ 
ment, the assets of the bank were pledged consti¬ 
tuted a designation by the Secretary of the Treas¬ 
ury of the bank as a depository of public money, 
the bank was not so designated (Ans., par. 35, R. 
43). If these things amounted to such designation, 
the requirements of the statute were substantially 
satisfied, the pledges were valid, and this litigation 
must end by reversal of the decree. 

i 

The receipt of each deposit by the bank was a violation of Revised 
Statutes, Section 5497 (U. S. C., Title 18, Sec. 182) 

If the pledges were invalid, the deposits were re¬ 
ceived without the bank’s having given security 
therefor, and in receiving each deposit the bank 
and its officers, knowing as thev did that it was of 
public money, committed the offense denounced by 
Revised Statutes, section 5497 (U. S. C., title 18, 
sec. 182). Cook County National Bank case, 107 
U. S. 445. That section, italics supplied, reads : 

Every banker broker, or other person not 
an authorized depositary of publie moneys, 
who shall knowingly receive from any dis¬ 
bursing officer, or collector of internal rev¬ 
enue, or other agent of the United States, 
any public money on deposit, or by way of 
loan or accommodation, with or without in¬ 
terest, or otherwise than in payment of a 
debt against the United States, or shall use, 
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transfer, convert, appropriate, or apply any 
portion of the public money for any purpose 
not prescribed by law; and every president, 
cashier, teller, director, or other officer of 
any ba?ik or banking association who shall 
violate any provision of this section is guilty 
of embezzlement of the public money so de¬ 
posited, loaned, transferred, used, converted, 
appropriated, or applied, and shall be fined 
not more than the amount embezzled, or im¬ 
prisoned not more than ten years, or both. 

Intent is not a necessary element of an offense 
under this statute {29 Opinions, Attorney Gen¬ 
eral , 563) ; but if it were, the law would supply the 
intent from the knowledge by the bank and its 
officers of the public character of the money de¬ 
posited, of the fact that security had not been 
given, i. e., that the pledge was invalid. 

A person receiving money from a public officer 
who by paying or otherwise transferring it to him 
violates this section is guilty as a principal if he 
knows the facts (United States v. Hartwell (C. C. 
Mass., Clifford, C. J.), Fed. Cas. 15,318). 

In United States v. Bank (C. C. W. D., N. C.), 
73 Fed. 379, a postmaster deposited postal funds in 
a national bank. Holding the bank to be bailee of 
the monev, the court said: 

A person dealing with officers of the Gov¬ 
ernment must take notice of the nature and 
extent of the authority conferred bv law in 
their official capacity, and the United States 
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are only bound by acts of officers which come 
within the just exercise of official powers. 

Whiteside v. United States, 93 U. S. 247,256, 257; 
Wilber National Bank v. United States, 294 TJ. S. 
120, 123, 124; United States v. Director of Immi¬ 
gration (C. C. A. 7), 82 Fed. (2d) 630. 

With each deposit, the bank became trustee thereof, ex maleficio 

On the hypothesis that the pledge was invalid, 
the bank became by operation of law trustee of the 
money. Allen v. United States (C. C. A. 1), 285 
Fed. 678. 

That any bank, national or state, or any other 
person receiving public money in violation of law, 
federal or state, becomes trustee thereof has been 
affirmed by every American text writer on the sub- 

j 

ject and by every American court, federal and 
state, that has passed upon it. 

Following are a few such instances: 

American Surety Co. v. Waggoner National Bank 
(C. C. A. 5), 83 Fed. (2d) 99,101; Webster v. U. S. 
Fidelity Co. (C. C. A. 5), 71 Fed. (2d) 475; Holder 
v. Western Bank (C. C. A. 6), 138 Fed. 90, 92; 
Flynn v. Smith (C. C. A. 7), 90 Fed. (2d) 305; 
Standard Oil Co. v. Hawkins (C. C. A. 7), 74 Fed. 
395; American Surety Co. v. Baldwin (C. C. A. 7), 
90 Fed. (2d) 708; Fiman v. South Dakota (C .0. A. 
8), 29 Fed. (2d) 776; American Surety Co. v. Jack- 
son (C. C. A. 9), 24 Fed. (2d) 768; Queenan v. 
Mays (C. C. A. 10), 90 Fed. (2d) 525; Strong, J. 




34 


in Farmers Mank v. King, 57 Pa. 202, 98 Am. Dec. 
215; State v. Symons (Ind.), 196 N. E. 873, 103 
A. L. R. 611—Notes p. 626, citing large number of 
cases so holding; Reichert v. Loclnnoor State Bank, 
22 Mich. 443, 262 N. W. 386; Re Cameron Trust 
Co., 330 Mo. 107, 51 S. W. (2d) 1025; Lincoln v. 
Morrison, 64 Neb. 822, 90 N. W. 905. See also 
National Bank v. Insurance Co., 104 U. S. 165. 

In Board of Commissioners v. Sfratrn (0. C. A. 
6, Lurton, (\ J.), 157 Fed. 49, a county treasurer 
had deposited tax money in a national bank, which 
became insolvent and was placed in receivership. 
The statute required the treasurer to keep the 
money at his office. It was held that the bank, 
knowing that the money was public money 

was bound to know that it could not receive 
and mingle this fund with its general 
i none vs. * * * Under the settled doc- 

trine, the bank acquired no title to the public 
fund, and the public can recover the same, so 
far as it can be identified or traced into 
property which has come into the receiver’s 
possession. 

A national bank accepting deposits of public 

monev from a countv treasurer in violation of a 
* • 

penal prohibition of a state statute, or accepting 
any deposit, when, to the knowledge of its officers, 
it is insolvent, becomes trustee as to all such de¬ 
posits. Empire State Surety Co. v. Carroll County 
(C. C. A. 8), 194 Fed. 593, 603. 



Acceptance of a deposit by a national bank, 
known to its officers to be in a hopeless condition, 
is a frand on the depositor 

for which he can * * * ask that a con¬ 
structive trust be declared in his favor upon 
the proceeds. St. Louis R. Co. v. Johnson, 
133 U. S. 566; Quinn v. Earle (C. C.), 95 
Fed. 728; Illinois Central R. Co. v. Rawlings 
(C. C. A. 5), 66 Fed. (2d) 146. 


Poole v. Elliott (C. 0. A. 4), 76 Fed. (2d) 773. 

A clear and enlightening exposition of this un¬ 
disputed principle appears in Yellowstone Count// 
v. First Trust cl'* Savings Bank , 46 Mont. 439, 128 
Pac. 596. The Montana statute required county 
treasurers to safely keep county funds, and to that 
end authorized them to make special deposits with¬ 
out security, and to make general deposits upon 
requiring bonds in double the amount thereof; and 
made it a felony to make any such deposit with¬ 
out such bond. The treasurer, having on general 
deposit, without bond, $50,000 of county money, 
secured from the bank a bond of $25,000. By 
withdrawals before suspension and receivership of 
the bank, the amount of the deposit was reduced 
to $33,000. The bank knew it was county money 
that was deposited. It was held to be trustee ex 
maleficio as to the excess over $12,500 (half the 
amount of the bond) of the amount of the deposit 
remaining at the time of suspension; and held that 
the effect of the bank’s furnishing security after 
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deposit of the money and at a time when it re¬ 
mained on deposit was a redeposit of $12,500 as of 
that time (citing Meeker County v. Britler, 25 
Minn. 363); and held that only to the extent of 
$12,500 did the county consent to become a general 
creditor of the bank, and that this consent 

did not reflect in the least upon the status of 
the $20,500 kept on deposit in the bank with¬ 
out security and in violation of law; 

and held that 

The act of the treasurer in keeping this 
excess deposit without the security required 

* * * is denounced bv sec. 8592 * * * 

* 

as a felony: and the treasurer and the bank 
^ ' 

officials are chargeable with knowledge that 

the use to which these countv funds were 

•/ 

thus put was altogether illegal and wrongful, 
and that the countv * * * did not consent 
to such use and did not part with its title 
to the funds thus employed. ( State v. Timm, 
6 Ida. 323, 55 Pac*. 858). The only method 
bv which the countv could give its consent 

* * * was by speaking through the legisla¬ 
ture, as it did in section 3003 * * *. To 
the extent that the provisions of that sec¬ 
tion were complied with, it gave its consent 
and bevond that it did not and could not go. 

* * * rpj ie ] e gjg] a f U1 . e having designated 

the particular instance, and the only one, in 
which the county’s funds might be placed on 
general deposit, it was not within the power 
of anv one else to consent to a general de- 
posit * * * under any other circum- 
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stances. * * * The county did not consent 
thereto, never parted with its title * * *, 
and the treasurer and the bank officers knew 
these facts, being chargeable with knowledge 
of the law. The bank was an active partici¬ 
pant in the wrong, and the result follows, 
as of course, that as to such excess the bank 
held it as a trustee ex maleficio. * * * 

No one will be heard to say that these 
funds wrongfully in the bank, should not be 
withdrawn; no one can be injured by having 
that done which ought to have been done. 

In State v. Timm, 6 Idaho, 323, 55 Pac. 858, the 
State Treasurer made “general” deposits of state 
money in a state bank. The bank, knowing that 
the money belonged to the state, credited it to the 
treasurer as treasurer. The bank became insolvent 
and went into receivership. At that time there 
was a balance in the account. The statute de¬ 


nounced as a felony the deposit of public money 
“with any bank or other person/’ otherwise, than 
on special deposit, and denounced the use of any 
such money by any person having control thereof 
for any purpose not authorized by law. In a pro¬ 


ceeding by the state against the receiver to impress 


with a trust the money in his hands it was held 


that the bank was charged with knowledge that the 


treasurer had no authority to make the deposits; 
that after having received the monev neither the 
bank nor its officers could mingle it or lend it or ap¬ 


propriate it without committing 


a felony; that 


therefore by force of law the deposits were “spe- 
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cial”—in trust; that the bank got no property in 
the money; that the joint wrong of the agent of the 
state and officers of the bank could not result in 
benefit to creditors—that if A robs B and then goes 
into insolvency, his creditors are not to profit by the 
robberv/' 

The trust subject to which the bank received the several deposits 
was impressed upon the pledged security 

It being established that at the instant of each 
deposit the bank became trustee in respect thereof, 
and that by commingling the deposits with its gen¬ 
eral funds the bank converted the deposits, the next 
question is whether the bank, while still a solvent 
and going concern, could lawfullv substitute assets 
of its own for the converted deposits, and impress 
the trust upon such substituted assets. 

Cook v. Ttill is, 85 U. S. 332, answers in the 
affirmative. One Homans, engaged in business as 
a banker, bought bonds for Tullis. which were left 
with Homans on special deposit for saf(‘-keeping, 
enclosed in envelopes and kept in a package by 
themselves. Homans appropriated to his own use 
$6,000 worth of the bonds, substituting for them 
bills receivable in an equal amount. Afterwards 
he substituted for the bills receivable a note and 
mortgage for $7,000 which belonged to him. The 
note not having been paid at maturity, Homans 
placed it in the hands of an attorney for foreclosure. 
A few days later Homans failed in business and 


•' An extract from this opinion is annexed as Appendix B. 
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notified the attorney of Tullis’s interest in the note 
and mortgage. Soon afterwards Tullis learned the 
facts about the note and mortgage, signified his 
satisfaction with the transaction and directed the 
attorney to proceed with foreclosure. Some three 
weeks after his failure Homans was adjudged bank¬ 
rupt. The trustees in bankruptcy sued to set aside 
the transfer of the note and mortgage and to se¬ 
cure possession of them, on the ground of alleged 
preference of Tullis by the bankrupt. 

It was held that the bankruptcy trustees 


took the property of the bankrupt subject 
to all legal and equitable claims of others. 
They were affected by all the equities which 
could be urged against him. Now, it is a rule 
of equity jurisprudence, perfectly well set¬ 
tled and of universal application, that where 
property held upon any trust to keep, or use, 
or invest it in a particular way, is misap¬ 
plied by the trustee and converted into dif¬ 
ferent property, or is sold and the proceeds 
are thus invested, the property may be fol¬ 
lowed wherever it can be traced through its 
transformations, and will be subject, when 
found in its new form, to the rights of the 
original owner or cestui que trust. 

The court cited with approval Taylor v. Plumer, 
3 Maule & Selwyn, 562, where it was said that 


An abuse of trust can confer no rights 
upon the party abusing it or those who claim 
in privity with him. 
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and was held that if property in its original state 
and form is covered with a trust, no change in that 
state and form can divest it of the trust; and that 
it makes no difference in reason or in law into 
what other form the change may have been made— 
that the product of, or substitution for, the origi¬ 
nal thing follows the nature of the thing itself as 
long as it can be ascertained to be such; and the 
right only ceases when the means of ascertainment 
fail. 

This doctrine, stated in almost the identical 
language, was applied by Howell Jackson, C. J., in 
Commercial National Bank v. Armstrong, 39 Fed. 
684 (affirmed on appeal by both parties, 148 U. S. 
50), in a suit against the receiver of an insolvent 
national bank, to impress with a trust the proceeds 
in his hands, of commercial paper delivered to the 
bank for collection. It was said (p. 692): 

It is not deemed necessary to review the 
numerous authorities on this question. The 
rule is now well settled by repeated decisions 
both of the state and federal courts, which 
have followed and applied the principle laid 
down by Lord Ellenborougli in Taylor v. 
Plumer, 3 Maule & Selwyn, 562. The lead¬ 
ing cases in this country are here simply 
referred to: Overseers of the Poor v. Bank, 
2 Grat. 544; Wit itley v. Foy, 6 Jones, Eq. 34; 
Thompson v. Perkins, 3 Mason 232; Kip v. 
Bank, 10 Johns. 63; Van Alen v. Bank, 52 
N. Y. 1; Bank v. King, 57 Pa. St. 202; Cook 
v. Tallis, 18 Wall. 332; Schuler v. Bank, 27 
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Fed. 424; Central National Bank v. Ins. Co., 
104 U. S. 54. 

A trust, express, constructive, an equita¬ 
ble incumbrance, a lien for resulting trust 
as for purchase money follows all payments 
into which it may be traced, except in the 
hands of an innocent purchaser for value. 
Perry, Trusts, sec. 828. See also 19 Har¬ 
vard Law Review, 511, 513. 6 


If a pledgee is already in possession of the pledged 
property, although for another purpose, the con¬ 
tract of pledge constitutes by operation of law a 
delivery of such property the moment the con¬ 
tract is completed, and the pledge becomes effective 
without further delivery or change of possession. 
Chancelor Kent in Nourse v. Prime, 8 Am. Dec. 607. 

On the facts in this record, the pledged security 
was in fact and in law substituted for the money 
deposited, and the trust imposed by law upon the 
moneys deposited, at the instant of each deposit, 
was imposed pro tanto upon the pledged security. 

By the pledge agreement the parties clearly ex¬ 
pressed their lawful intent that the security should 
be charged with a lien to secure the deposits. It 
is said, and for the purpose of this argument may 
be admitted, that in the form in which their agree¬ 
ment was expressed, it was violative of public 


6 See also Clark v. Ixelln. 88 U. S. 360; Se.rton v. Ke&sler* 
225 U. S. 90: Manufacturer * Cory . v. Hale (C. C. A. 6), 05 
Fed. (2d) 70: 2 Story, Equity, sec. 1*258: 3 Pomeroy, Equity, 
4th Ed., sec. 1044, 1048: Union XationaJ Bank v. Goetz 
(Ill.), 3*2 Am. St. Rep. 110, 1*25, notes. 
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policy, ultra vires and utterly void as a contract. 
But it is indisputable evidence of the intent of the 
parties, and the “special circumstances of miscon¬ 
duct” and the constructive trust recognized in the 
Pottorff case are present. 

The bank might lawfully have pledged its assets for a loan or in 
substitution of money deposited upon express trust 

If the bank had borrowed the money, pledging 
the bonds as security, the validity of the pledge 
would be unquestioned. Lucas v. Fed . Reserve 
Bank (C. C. A. 4), 59 Fed. (2d) 617, 621; Schu¬ 
macher v. Eastern Bank & Trust Co. (C. C. A. 4), 
52 Fed. (2d), 925, 928. See also Planters Bank v. 
Sharp, 6 How. 323. So, also, if the money had been 
deposited upon an express trust, and the bank with 
or without the knowledge or consent of the depos¬ 
itor, had appropriated the money, putting the bonds 
in its place, before insolvency and at any time after 
the appropriation, there can be no doubt that the 
bonds would have been charged with the trust. 
Cook v Tullis, 18 Wall. 332; Commercial National 
Bank v. Armstrong, 39 Fed. 684, affirmed in 148 
U. S. 50. 

The bank’s obligation as trustee was the same as if the trust had 

been express 

The parties agreed that the bonds should stand 
for the deposits, and, although they may not have 
known it at the time, or even may have had the con¬ 
trary intent, the bank became trustee as to each 
deposit at the instant it was received. As this 
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court said in Anglo-American Co. v. Campbell , 13 
App. Cas. (D. C.) 581, 602: 

Equity will impress a trust contrary to 

the intention and will of a party where a 

fund has been obtained bv him in violation 

* 

of his dutv to another. 

%/ 

In order to raise this dutv as the fonnda- 
tion of a constructive trust there need be 
neither a promise for the benefit of another 
nor express fiduciary relations between 
them. 


A trustee’s obligation is the same whether it arises 
by express contract or by force of law. If the 
trust had been express the pledge would have been 
valid—none would question it. 

To hold that the pledged bonds were not charged 
with the trust is to denv the right of the beneficiary 
of a trust arising by the operation of law, solely 
because it does so arise. The effect would be to 
give to unsecured creditors through the receiver 
a benefit at the expense of the public from viola¬ 
tions of the penal provisions of Revised Statutes, 
sec. 5497 (U. S. C. title 18, sec. 182) on the part of 
the agents of the bank in receiving the deposits 
of public money without the security required by 


law. 

A solvent national bank holds and mav deal with 

* 

its property in its own right, not as Trustee for 
creditors and stockholders. It is insolvencv that 
creates the trust. After insolvencv the receiver 
cannot recover of a stockholder for dividends paid 
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to him out of capital in violation of law, but in- 

noeentlv received bv him. McDonald v. Williams,, 

• * 

174 U. S. 397, 404. 

In Scott v. Armstrong, 149 U. S. 499, it was 
argued that the National Bank Act makes inappli¬ 
cable to distribution of estates of insolvent national 
banks the rules applied generally in equity in the 
distribution of insolvent estates. The court held 
otherwise, reversing the court below, and using 
language of which that quoted above from Lewis v. 
Fidel ity Co ., 292 U. S. 559, is a close paraphrase. 
The question was whether equitable set-off, whether 
available in an action at law or not, is maintainable 
in equity by a depositor against the receiver of an 
insolvent national bank suing on a promissory note 
to the bank that did not mature until after the 
bank was closed. The court [italics supplied] 
said: 

the receiver took the assets of the Fidelitv 
Bank as a mere trustee for creditors, and not 
for value without notice, and, in the absence 
of a statute to the contrary, subject to all 
claims that might have been interposed as 
against the insolvent corporation before the 
liens of * * * general creditors at- 

tached. 

* * * liens, equities or rights arising 

by express agreement or implied from the 
nature of the dealings between the parties, 
or by operation of law, prior to insolvency 
and not in contemplation thereof are not in¬ 
validated. The provisions of the act are di- 


rected not against all liens, pledges, securi¬ 
ties or equities, whereby one creditor may 
obtain a greater payment than another, but 
against those given or arising after insolv¬ 
ency. * * * The requirement as to rat¬ 

able dividends is to make them from what 
belongs to the bank, and that which at the 
time of insolvency belongs of right to the 
debtor does not belong to the bank. There 
is nothing new in this view of ratable dis¬ 
tribution. 


* X- * * 


* 


We are dealing in this case with an equita¬ 
ble set-off but if on June 20 (the day the 
bank closed) the note had matured and each 
party had a cause of action capable of en¬ 
forcement by suit at once, upon the argu¬ 
ment of the receiver the legal set-off would 
be destroyed just as effectually as it is con¬ 
tended the equitable set-off is. We cannot 
believe Congress intended such a result, or 
to destroy by implication any right vested 
at the time of the suspension of a national 
bank. 

This ruling was in spite of the recognized fact 
that if, before maturitv of the note and before in- 
solvency, the depositor had sued the bank for re¬ 
covery of the amount of his deposit, the bank could 
not have set off the obligation evidenced by the 
depositor’s note. 

Could the bank, before insolvency, admitting the 
series of violations of the penal provisions of Re¬ 
vised Statutes, section 5497 (U. S. C., title 18, sec. 
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182) in receiving* public money without securing 
it and the trust relationship arising therefrom, 
and the solemnly expressed intent of the parties 
that at the time of each deposit the trust should 
attach to the pledged bonds, be heard to say that 
because a national bank cannot lawfully pledge its 
assets to secure a private deposit in a checking ac¬ 
count, the pledge was invalid as a contract, and that 
the bonds, therefore, were not charged ? 

The bank could not have recovered the pledged 
bonds, because the Corporation had an interest in, 
a charge upon them. Here is the distinction be¬ 
tween this and the Cook County National Bank 
and the Pottorff cases. While in the Pottorff case 
the principle that he who seeks equity must do 
equity or a plea of set-off probably would have pre¬ 
vented the bank from recovering the pledged se¬ 
curities before insolvency, the depositor had no in¬ 
terest in them: and after insolvencv, such defenses 


were not available against the receiver, and the 
depositor was left with his unsecured claim. But 
if the securities had been impressed with a ‘‘con¬ 
structive trust based on special circumstances of 
misconduct," the result must have been different, 
as the court says. The special circumstances of 
misconduct, the constructive trust and the identi¬ 


fiable res are present here; the result must be dif¬ 
ferent. In the Cook Coiuitij National Bank case 
the government had no interest in, and no lien or 
charge upon any res. but had to rely solely on Re- 
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vised Statutes § 3466, which gives no lien in any 

j 

case, and which, in view of the system of winding 
up provided by the National Bank Act, was held 
not to apply. 

Equity enforces the intent, however ascertained 


Equity, regarding as done what should have been 
done (New Brunswick v. United States, 276 U. S. 
547, 555; Burrows v. Nimocks (C. C. A. 4), 35 Fed. 
(2d) 152), will give effect to the parties’ intent— 
will declare the bank trustee ex maleficio as to each 
deposit when it was made, and will declare that by 
force of law when the bank, by commingling with 
other money converted each deposit, the pledged 
securities became charged with the trust. The 
manner of expressing the intent is immaterial. It 
is immaterial also whether the intent was ex¬ 
pressed in writing or orally, or by words or con¬ 
duct. It is necessary only that in some manner— 
in any manner—the intent may be ascertained. 
When ascertained, equity will enforce it. 

Pomeroy, Equity (4th Ed.), sec. 380,1237; Curtis 
v. Walpole Tire Co . (C. C. A. 1) 218 Fed. 145, 148; 
Gimbel v. Harriman National Bank (C. C. A. 2), 
83 Fed. (2d) 153. 

The question in the Gimbel case was whether the 
funds of a depositor in a national bank had been 
transferred on February 27,1933, from the “ bank¬ 
ing to the trust department,” when the bank was 
still carrying on business, but only five days before 
it closed its doors. Certain formalities for the 
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transfer had not been accomplished. The district 
judge thought the evidence insufficient to show the 
transfer and dismissed Gimbel’s bill. Reversing 
that decree, the appellate court said (p. 155): 

if then the parties actually meant that the 

account should be secured on the twentv- 

* 

seventh (February), secured it 
was; * * *. We must gather their in¬ 
tent bv inference, * * *. 

China Fire Ins. Co. v. Davis (C. C. A. 2), 50 
Fed. (2d), 389, 76 A. L. R. 1259, involved a ques¬ 
tion arising from the conversion of money held 
upon constructive trust. The court used this lan¬ 
guage (p. 391): 

Had it (the trustee), for example, misap¬ 
propriated the fund, and later set apart an 
equal amount for the defendant, there can 
be no question that upon its bankruptcy the 
defendant could have claimed the account 
so segregated as its own. Gorman v. Little- 
ficld^'229 U. S. 19, 33 S. Ct. 690, 57 L. Ed. 
1047; Duel v. Hollins, 241 U. S. 523, 36 S. Ct. 
615, 60 L. Ed. 1143: In re McIntyre & Co., 
181 F. 960 (C. C. A. 2); Sonfhern Cotton 
Oil Co. v. Elliotte, 218 F. 567 (C. C. A. 6); 
Baker v. X. Y. Nat. Exchange Bank, 100 
N. Y. 34, 2 N. E. 452, 53 Am. Rep. 150. But 
the payment was itself as definitive an ap¬ 
propriation as any other, and the defendant, 
upon receiving it, took it as the substitute 
for the original collection, impressed with 
whatever equities that had borne. 
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Peoples-Ticonic National Bank v. Stewart (C. 
C. A. 1), 86 Fed. (2d) 359. j 

There must be no confusion as to the application 
of the true principle from the assumed fact that 
the pledge agreement was invalid. In that respect 
Rankin v. Emigh, 218 U. S. 27, 35, and Western 
Union Telegraph Co. v. Shepard, 169 N. Y. 170, 
62 N. E. 154, are like this case. 

In the Rankin case recovery against the receiver 
of an insolvent national bank on facts substantially 
analogous to the facts in this case was sustained 
upon the reasoning that 

although restitution of property obtained 
under a contract which was illegal, because 
ultra vires, cannot be adjudged by force of 
the illegal contract, yet, as the obligation 
to do justice rests upon all persons, natural 
and artificial, if one obtains the money or 
property of others without authority, the 
law, independently of express contract, will 
compel restitution or compensation. 

In the Western Union Telegraph Company case, 

the New York Court of Appeals gave effect to the 

lawful intent of the parties, the sole evidence of 

which teas an invalid agreement. The grantor of 

the fee of land abutting on a street traversed by an 

elevated railway made a reservation in the deed of 

%/ 

“all claim or right of action against” the railway 
company “for any and all injury or damage done 
to the aforesaid property, or to the value of use 
thereof, in the past, present, or future, by reason 
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of the construction and operation of the elevated 
railroad in front of said premises.” Several later 
deeds of the fee recited the reservation. As to 
rights of action for damages accruing after the first 
conveyance, the reservation was invalid and unen¬ 
forceable at law, because such rights of action were 
incident to the fee. As respects the proceeds of a 
recoverv from the railwav company bv the last 
grantee in the chain of title, he was held trustee 
for the benefit of the first grantor. That the reser¬ 
vation was invalid as written was held immaterial 
in equity. The reasoning was that the parties in¬ 
tended, the intent being expressed in the reserva¬ 
tion, that the first grantor “should have the benefit 
of the claim for damages,” although “the right to 
the cause of action to recover them passed to the 
grantee * * *—not, however, for himself, but for 
his grantor”—that “equity looks at the substance 
of things, and will carry out this contract in its 
spirit and intention”—“does not stop at the letter 
of the instrument, but goes behind it.” 

So in this case, although the agreement may be 
invalid as a contract, equity will look at the sub¬ 
stance, and, the intent being lawful, will go behind 
the agreement and carry out the intent. 
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No recovery can be had against the Corporation, because 
on July 1,1933, without prior notice to the Corporation 
of any adverse claim with respect to the pledged se¬ 
curities or the proceeds thereof, the money paid to the 
Corporation by the receiver had been deposited in the 
United States Treasury and there commingled with 
other public money, and because before that time the 
only appropriation act by authority of which disburse¬ 
ment thereof by the Corporation could be made had 
expired 

The first notice to the Corporation of the possi¬ 
bility of this claim sued on was bv the commence- 
ment of the Rhodes suit on August 14, 1934. This 
suit was begun August 19, 1935. 

Every step in the payment of the two checks to 
the Corporation and the deposit of the proceeds 

in the United States Treasury and the commin- 

•/ 

gling there with other public money is set forth in 
paragraph 4, pages 10 and 11 of the answer 
(Answer, paragraphs 16 and 17, R. 15). 

It is alleged also (par. 20, 27, R. 16-18) that the 
only appropriation out of which disbursements 
might have been made by the Corporation expired 
June 30, 1933; and that (par. 19, R. 16) the Cor¬ 
poration does not possess or control any of the 
money claimed by the plaintiff or any money or 
property on which a trust might be impressed, as 
prayed in the amended bill, or out of which a 
judgment might be satisfied. 
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The case is within the doctrine stated bv the Su- 

•/ 

preme Court in Elliott v. Sivartout, 10 Pet. 137,152, 
an action against a collector of customs for re¬ 
covery because of an alleged wrongful exaction of 
monev as customs duties. Recovery was denied 
upon this ground: 

The case put in the second point, is, where 
the collector has received the monev in the 
ordinary and regular course of his dutv, and 
has paid it over into the treasury, and no ob¬ 
jection made at the time of payment, or at 
any time before the money was paid over to 
the United States. The manner in which the 
question is here put, presents the case of a 
purely voluntary payment, without objec¬ 
tion or notice not to pay over the money, or 

anv declaration made to the collector of an 
* 

intention to prosecute him to recover back 
the monev. It is, therefore, to be considered 
as a voluntary payment, by mutual mistake of 
law; and in such case, no action will lie to 
recover back the monev. The construction 
of the law is open to both parties, and each 
presumed to know it. Any instruction from 
the treasury department could not change 
the law, nor affect the rights of the plaintiff. 

Careful research has not discovered anv modifiea- 
tion or criticism of the doctrine there stated. 
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It is submitted that the Corporation, the mere 
agent of the United States, is not liable. 
Respectfully submitted. 

David A. Pine, 

Acting United States Attorney. 

H. L. Underwood, 

Assistant United States Attorney . 
Attorneys for Appellant United States 
Shipping Board Merchant Fleet Corporation . 
Max O’Rell Trtjitt, 

General Counsel, 

United States Maritime Commission. 
Paul D. Page, Jr., 

F. R, Conway, 

Of Counsel. 
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The historv and the status both before and after 
%/ 

the Merchant Marine Act, 1920, not only of the 
Corporation itself, but also of all of its money and 
others assets, are epitomized in United States Ship- 
piny Board Emergency Fleet Corporation v. West¬ 
ern Union Telegraph Co. y 275 U. S. 415, 421, et seq. 
(1928). The question was whether, as respects tel¬ 
egraphic messages, sent by the Corporation in the 
months of June and July, 1922 “to some official or 
agent of the Corporation or of the Shipping Board 
or to some other department or official of the Gov¬ 
ernment, * * * (and) messages addressed to 

private persons/’ the commercial rate or the gov¬ 
ernment rate under the Post Roads Act of Julv 24, 
1856, was chargeable. It was held that the Cor¬ 
poration was liable only at the government rate. 

The Telegraph Company contended that the Cor¬ 
poration was not entitled to the government rate 
because in form it was a private corporation; be¬ 
cause it was an agency of the Shipping Board, and 
not a bureau or division: and because to some ex¬ 
tent it was engaged in business in competition with 
private shipping. 

The court said that the specific powers conferred 
on the Corporation by delegation from the Presi¬ 
dent were transferred to the Shipping Board by 
the Merchant Marine Act, 1920; and that since that 
act the Corporation ‘‘has been the agency through 
which the Shipping Board has performed its prin¬ 
cipal functions/’ which consisted 

largely of maintaining and liquidating prop¬ 
erty acquired for the United States during 

( 54 ) 
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4 

the World War, of settling claims arising 
therefrom and of operating or causing to be 
operated, vessels not disposed of. 

that (italics supplied) 

These services of the Fleet Corporation were 
obviously of a public nature. It has never 
done any business, or conducted any opera¬ 
tion except on behalf of the United 
States; * * * 

* * * * * 

* * * all of its $50,000,000 capital stock 

was subscribed and paid for by the Shipping 
Board on behalf of the United States. Ail 
lias been so held bv it ever since. The United 
States alone lias had a financial interest in 
its capital stock. The United States alone 
has contributed the additional money needed 
from time to time for the conduct of ;its 
business. i 

* * * * * i 

The Fleet Corporation has, of course, re¬ 
ceived from others moneys in payment for 
property sold, as charter hire, for shipping 
services, or in settlement of claims. But as 
the business of the Fleet Corporation has 
been conducted continuously at a Jar ye loss , 
the sums so received did not supply capital . 
Thev served merelv to reduce to that extent, 
the amount of the deficit being incurred 
and, hence, the amount of the additional 
money which the United States was required 
to contribute. Pavment by the Fleet Cor- 
poration of the commercial rate for mes¬ 
sages would necessarily increase the charges 
upon the jmblic treasury. 

***** 

Actually the Fleet Corporation has no indi¬ 
vidual credit. As an agency of the Shipping 
Board it had control of certain properties 
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and moneys required in the conduct of its 
business. But it had no actual capital. Long 
before June 7, 192:2, the $50,000,000 which 
the United States supplied in payment of 
the capital stock, had been sunk. 

***** 

All moneys other than amounts needed for 
current operation are required to be covered 
into the Treasury of the United States. The 
Fleet Corporation had no means of paying 
either the large outstanding claims against 
it or of paying the deficits continuously be¬ 
ing incurred, other than the moneys sup¬ 
plied by the United States through the an¬ 
il ual appropriations. 

***** 

But in operating ships it is performing a 
function of the government. 

The court adverts to annual reports of the Ship¬ 
ping Board (required by law to be made to Con¬ 
gress, 46 U. S. C. A., sec. 811) as showing that all 
of the original capital had been sunk, and showing 
total appropriations, according to the Annual Re¬ 
port for the fiscal year 1927, to the amount of more 
than $3,000,000,000. The annual report for the 
fiscal year ended June 30, 1933, shows “gross ap¬ 
propriations and allotments" up to that time of 
$3,609,321,648.14, after deducting $91,098,028.13 re¬ 
turned to the United States Treasury. 

Since the Corporation has never performed any 
except public functions; and since by the fourth 
section of the Merchant Marine Act, 1920 (41 Stat. 
988, 46 U. S. C. 861 et seq.) all of its property “of 
whatsoever kind " was transferred to the Shipping 
Board; since the “United States alone has had a 
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financial interest in its capital stock'’ and “alone 
has contributed the additional money needed for 
the conduct of its business”; since “before June 1, 
1922, the $50,000,000 which the United States sup¬ 
plied in payment of its capital stock had been sunk 
in the business”; since it then “had no actual capi¬ 
tal,” the Corporation on February 28,1933, the day 
on which the Comptroller of the Currency took 
control of the bank, or afterwards, could not have 
had, and did not have, any moneys, credit, or prop¬ 
erty of any kind other than public property—could 
not have had, and did not have, any property in its 
capacity as a private corporation. 

In Adders v. United States (C. C. A. 2), 70 Fed. 
(2d) 571 (1934), the court had to determine 
whether a suit against the Corporation, which had 
been dismissed because of the Johnson-Lustgarten 
decision, noticed below, was on a different “cause 
of action” from that pleaded in a subsequent libel 
against the United States brought under the 
amendment to section 5 of the Suits in Admiralty 
Act (47 Stat. 420, 4b U. S. C. 745). Deciding that 
it was not, the court said: 

In this connection it would balk the patent 
purpose of Congress, without the least justi¬ 
fication, were we to insist upon the formal 
identity of the obligor, when both are in sub¬ 
stance the same. 

In the Johnson, Lustgarten, Royal Insurance 
Company cases, 280 U. S. 320 (1930), the question 
was whether an action against the Corporation 
could be maintained upon a cause of action arising 
. out of its operation of government owned vessels, 
except as prescribed in the Suits in Admiralty Act 
(41 Stat. 525, 46 U. S. C. 741, et seq.). In deciding 
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that question in the negative, the court said (p. 326, 
327) : 

* * * it is clear that each of the causes 

of action arose out of the possession or op¬ 
eration of a merchant vessel bv or for the 
United States. Direetlv or mediately, the 
money required to pay a judgment against 
am* of the defendants in these cases would 
come out of the United States. It is the real 
party affected in all of these actions. Sec. 
8, Suits in Admiralty Act: 46 U. S. 0., Sec. 
748, Of. ilium sota v. Hitchcock, 185 U. S. 
373, 387. 


The question in Kiny County v. United States 

Ship piny Board E nieryency Fleet Corporation 

(C. 0. A. 9), 282 Fed. 950, was whether shipyard 

property the title of which was in the Corporation 

was subject t<> local taxation. Levies had been 

made for 1919 and 1921. The lew for 1921 was 

%■ 

held invalid because by section 4, Merchant Marine 
Act, 1920 (41 Stat. 988, 990, U. S. C., title 46, sec. 
863), title of the property was transferred to the 
Shipping Hoard. But the court preferred to put 

the decision that the lew for that vear as well as 

• • 

that for 1919 was invalid upon the ground that, 
even assuming that ‘‘the property was acquired 
with funds coming from the ‘sale’ of the capital 
stock of the Fleet Corporation to the government," 
and although the Corporation held the legal title, 
the entire beneficial interest was in the govern¬ 
ment: and that the government caused the Corpo¬ 
ration to be formed, held all of its stock, supplied 
all of its capital and the funds with which the 
property was purchased: and that the property 
was “held bv a governmental agenev * * * and 
was to bo used exclusively for public purposes/’ 
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It was held that the concern was not as to the status 
of the Corporation, but as to the status of the 
“property and the intention of Congress in respect 
thereto”; that to hold that the property had lost 
its public character “would be to sacrifice substance 
to form”; that there was no suggestion in the con¬ 
trolling legislation of any intent to grant or alien¬ 
ate any beneficial interest of the government; and 
that the contrary intent “is clearly exemplified” 
in section 4, Merchant Marine Act, 1920, supra, 
where the “unqualified right to dispose of the 
property, without any action on the part of the 
Corporation, and to transfer it to the Shipping 
Board, is assumed.” 

United States v. Coglilan (D. C., Md.), 261 Fed. 
425, is an earlier decision to the same effect. The 
United States sued in equity to annul an assess¬ 
ment by Baltimore County on land in the name of 
the Corporation on which it had erected buildings 
for occupancy of shipyard workmen, also on slips 
and shipyard shops and appurtenances on land be¬ 
longing to a private shipbuilding company. Judge 
Rose, holding the property exempt, said: 

It was shown that all of the stock of the 
Fleet Corporation was owned by the govern¬ 
ment, and all that it did was done for the 
government, which would have to stand all 
the losses. Under such state of facts, it is 
unnecessary to inquire whether for all pur¬ 
poses the Fleet Corporation is the govern¬ 
ment. It suffices that it is a governmental 
agency, exclusively employed in govern¬ 
mental work, and as such its property is not 
liable to state taxation. 

Both the King County case and the Coghilan case 
were cited with approval in Clallam County v. 
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United States, 263 U. S. 341, 345, where property 
held by Spruce Production Corporation was held 
exempt from state taxation. For like reasons 
property held by the United States Housing Cor¬ 
poration was held exempt. New Brunswick v. 
United States, 276 U. S. 547. 

A recent decision of like import is Rogers v. 
Graves, 299 U. S. 401, where the general counsel of 
the Panama Railroad Company was held exempt 
from state taxation in respect of his salary for 1927, 
1928 and 1929, because the company is a “federal 
instrumentality’’ performing public functions, it 
is worth notice that in “Article 96, Departmental 
Regulations No. 49, revision of June, 1921,” 1 to 
which the court adverts (p. 407) and which declares 
exempt from federal tax transportation services 
rendered to agencies of the United States, the Fleet 
Corporation is included in the same category with 
the American National Red Cross, United States 
Food Administration Grain Corporation, United 
States Fuel Administration, United States Housing 
Corporation, Commission on Training Camp Ac¬ 
tivities, War Savings Committee, Libertv Loan 

1 Article 9f>, Regulations 49, Revised dune *21, relating to 
taxes on transportation and other facilities under Title V, 
Sections 500. 501, 50*2 of the Revenue Act of 1918. 

Article OO. Government Agencies.—Transportation serv¬ 
ices rendered to agencies of the United States are exempt 
from the tax. Such agencies include the American National 
Red Cross, United States Shipping Hoard Emergency Fleet 
Corporation, United States Food Administration Grain 
Corporation, United States Fuel Administration, United 
States Housing Corporation, Commission on Training 
Camp Activities. War Savings Committee, Liberty Loan 
Committee, War Industries Board, Federal Farm Ap¬ 
praisers. Federal Land Banks. Federal Reserve Banks, Pan- 
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Committee, War Industries Board, Federal Farm 
Appraisers, Federal Land Bank, Federal Reserve 
Banks, Panama Railroad Company, 4 ‘and similar 
agencies supported by government funds.’’ 

In every instance exemption from taxation has 
been put upon the ground of the government’s bene¬ 
ficial interest—that the Corporation or other body 
concerned was but an agency or instrumentality of 
the government. 

If the Fleet Corporation or any of the other 
governmental agencies involved in these tax cases, 
instead of putting the government’s money into the 
property held exempt from taxation because it be¬ 
longed to the government, had put it into the Com¬ 
mercial National Bank for safekeeping, the govern¬ 
ment still would have owned it, and it would have 
been beyond the reach of judicial process just as it 
would have been beyond the reach of the taxing 
power. If the bank, knowing that it was govern¬ 
ment money, had received it without having given 
the security required by statute, it would have be¬ 
come trustee of it, and the government would have 
been entitled to claim it in specie; and if the bank 

:iina Railroad Company, and similar agencies supported bv 
Government funds. I 

Revenue derived from the operation of carriers under Fed¬ 
eral control is held to be Government funds and amounts 
paid from such funds for transportation services directly 
connected with the operation of the railroads are exempt 
from the tax, such transportation being service rendered to 
the United States. Shipments of material to railroad-equip¬ 
ment companies for use in the construction of new cars or 
other equipment purchased by the United States Railroad 
Administration are subject to the transportation tax unless 
the United States Railroad Administration specifically 
agrees to pay the transportation charges on such shipments. 
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had appropriated the money to its own use and, at 
the time of such appropriation or afterwards, and 
before insolvency, with or without the knowledge 
or consent of the government agent making the de¬ 
posit, had substituted property of its own, the gov¬ 
ernment could have claimed satisfaction out of the 
substituted property. 

In the operation of ships, the Corporation's func¬ 
tions were public ( United States v. Porto Pico 
Fruit Union (C. C. A. 1). 12 Fed. (2d) 961) in the 
same sense as the operation of a naval vessel ( Be - 
rizzi Brothers v. S. S. Pesaro, 271 U. S. 562), or the 
carrying of a gun by a soldier in the army ( U . S. 
Grain Corp. v. Phillips, 261 IT. S. 106). In dispos¬ 
ing of merchant ships, shipyard property and mate¬ 
rials, and other real and personal property acquired 
bv or for the United States in the course of the war, 
and in realizing on obligations to the United States, 
it was performing public functions, as Congress 
contemplated it would. Western Union Telegraph 


Company case, supra. 

It was organized by the Shipping Board by au¬ 
thority of section 11, Shipping Act, 1916 (59 Stat. 
Ch. 451), now repealed, which provided that if the 
government owned any of its stock 4 ‘at the expira¬ 
tion of five years from the conclusion of the present 
European war * * * any such corporation shall 
stand dissolved/’ By section 12, Merchant Marine 
Act, 1920 (41 Stat. 993, U. S. C., title 46, sec. 871), 
its life wgs extended i ‘until all vessels are sold.” 
Thus, the manifest intent of Congress was that it 
should live only so long as might be necessary to 
finish the work it was to do for the government; and 
without its consent and without anv action on its 
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own part, it was dissolved by section 203, Merchant 
Marine Act, 1936, and all its property vested in a 
new governmental agency. 

See also section 4, Merchant Marine Act, 1920 
(41 Stat. 990, U. S. C. title 46, sec. 863) transfer¬ 
ring all its “property or interests of whatsoever 
kind’' to the Shipping Board; and section 14 of the 
same act (41 Stat. 993)." 

As the Supreme Court has declared, all the assets 
of the Corporation are supplied from government 
sources, and “the money required to pay a judg¬ 
ment * * * would come out of the United 


States’' 


it being “the real party affected (Johnson,. 


Lustgarten cases, supra). 


■Sec. 14, Merchant Marine Act. 11)20 (41 Stat. 003) reads 
as follows: “That the net proceeds derived by the board 
prior to Julv 1. 1021. from any activities authorized bv this 
Act, or by the “Shipping Act, 1010,” or by the Acts specified 
in section 2 of this Act, except such an amount as the board 
shall deem necessary to withhold as operating capital, for 
the purposes of section 12 hereof, and for the insurance fund 
authorized in section 1<> hereof, and for the construction loan 
fund authorized in section 11 hereof, shall be covered into 
the Treasury of the United States to the credit of the board 

v i 

and may be expended by it. within the limits of the amounts 
heretofore or hereafter, authorized, for the construction. 


requisitioning, or purchasing of vessels. After July 1, 1921, 
such net proceeds, less such an amount as may be authorized 
annually by Congress to be withheld as operating capital, 
and less such sums as may be needed for such insurance and 


construction loan funds, shall be covered into the Treasury 
of the United States as miscellaneous receipts. The board 
shall, as rapidly as it deems advisable, withdraw investment 
of Government funds made during the emergency under the 
authority conferred by the Acts or parts of Acts repealed In¬ 
sertion 2 of this Act and cover the net proceeds thereof into 


the Treasury of the United States as miscellaneous receipts;” 
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‘‘The bank had, and was charged with express 
notice that the state treasurer had no authority to 
make such general deposit. More than that; the 
bank, nor the officers of the bank, after receiving 
said money, could mingle it with the funds of the 
bank, or loan it, or make profit out of it, or appro¬ 
priate it, without committing a felony. If a bank 
receives public money, it must do so on special de¬ 
posit. It must keep such money separate from its 
own funds. It must not use it or loan it. If any 
of these acts are committed, the persons or officers 
who participate are guilty of a felony. Now, it 
must necessarily follow that, the state treasurer, 
having no authority to deposit public money with 
a bank on general deposit, but he being authorized 
to deposit such money with a bank on special de¬ 
posit, the instant that C. Bunting & Co. received 
public money from the state treasurer, it did so on 
special deposit, and that if the officers or any of¬ 
ficer of said bank thereafter used said money, or 
commingled it with the monev of the bank, or 
loaned it, such officers or officer, by such act, com¬ 
mitted a felony. The bank could not appropriate 
it. Hence it did not become the estate or property 
of the bank. If the bank was still doing business, 
it could not claim the money in controversy, or any 
part thereof, as its own. It could assert no claim 
adverse to the state to such money or any part 
thereof. The respondent as receiver of said bank, 

can assert no claim to said monev which the bank 

* 

( 64 ) 
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could not itself assert if it was still doing business. 
The creditors of the bank have no interest or claim 
upon said money. The joint wrong and criminal 
act of the agent of the state and of the officers of 
the bank does not redound to the financial interest 
of the creditors of the bank. The bank received 
the money in trust for the true owner, the state. 
It must be regarded as a trustee. ( Wolffe v. State, 
79 Ala. 201, 58 Am. Rep. 590; Bank v. Hummel > 14 
Colo. 259, 20 Am. St. Rep. 257, 23 Pac. 986; State 
v. Midland State Bank, 52 Neb. 1, 66 Am. St. Rep. 
484, 71 N. W. 1011; Foster v. Rineker, 4 Wyo. 484, 
35 Pac. 470; Kimmel v. Dickson, 5 S. Dak. 221, 49 
Am. St. Rep. 861, 58 N. W. 561; Mechem on Public 
Officers, sec. 922; Winslow v. Iron Co. (Tenn. Ch. 
App.), 42 S. W. 698; Hubbard v. Manufacturing 
Co., 53 Kan. 657. 36 Pac. 1053, 37 Pac. 625; Ryan 
v. Phillips, 3 Kan. App. 704, 44 Pac. 909; City of 
Lamed v. Jordan, 55 Kan. 124, 39 Pac. 1030.) We 
could cite many other authorities to the same ef¬ 
fect. In Vane v. Toivle, 5 Idaho 471, 50 Pac., we 
said at page 1008: ‘Trustees must, in dealing with 
trust funds, and with the beneficiaries thereof show 
the utmost good faith and fair dealing. They can 
make no profit out of the trust funds, nor obtain 
any advantage over the beneficiaries of such funds; 
and a trustee cannot assert an adverse claim to 
funds which he receives in his fiduciary capacity.’ 

i 

The respondent, as receiver, is in the same position 
as the bank. He can assert no adverse claim against 
the state to the money in question. That fund, 
being a trust fund, is no part of the insolvent 
Bank’s estate. It must be paid to the state before 
the bank’s estate is distributed. Creditors of a 
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bank need not expect, under the laws of this state, 
to have public funds in the bank distributed among 
themselves in case of the failure of such bank. 
Could it be contended that if A robbed B of a large 
sum of monev, and then went into insolvency, that 
that money should be distributed among A ? s credi¬ 
tors? Certainly not. We cannot give our consent 
to the doctrine or theory that if two persons, in 
handling a particular fund, commit a felony with 
reference to such fund, their criminal act devests 
the owner of title, or creates the relation of debtor 
and creditor between the true owner of such fund 
and the parties who commit the criminal act." 
(Sintc v. Thum, 6 Idaho 323; 55 Pac. 585.) 
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IN THE 


tHrnteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1937 


No. 7080 


United States Shipping Board Merchant Fleet Cor¬ 
poration, A Corporation, Appellant , 

v. 

Joseph K. Willing, Receiver, Commercial National 
Bank of Philadelphia, Pennsylvania, A Corpo¬ 
ration, Appellee . 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF OF APPELLEE. 


PRELIMINARY STATEMENT. 

On August 19, 1935, appellee, plaintiff below, filed a 
bill of complaint against appellant seeking to recover 
the sum of $10,863.80 as a trust fund representing 
moneys preferentially paid to and received by the de- 






fondant to redeem a $10,000.00 United States Treasury 
Bond which had been pledged by the bank prior to sus¬ 
pension to secure deposits therein of United States 
Shipping Board Merchant Fleet Corporation funds. 
The suit was predicated upon the theory that the pledg¬ 
ing of this asset by the bank to secure these deposits 
was neither authorized nor required by law, and hence 
such pledge was illegal and void. 

The defendant below answered, and relied upon the 
following grounds as a defense to the bill: 

O v_ 

1. That the deposits made by appellant in the bank 
were of public money of the United States, and hence 
the pledge was valid, having been made in substantial 
conformity to the requirements of Section 5153 R. S. 
governing deposits of public money in designated de¬ 
positaries. 

2. That if the pledge was invalid, then the bank ac¬ 
cepted these public money deposits without giving se¬ 
curity as required by law, thus violating Section 5497 
R. S. prohibiting use of public money by unauthorized 
depositaries, and as a result thereof the funds were 
impressed with a constructive trust and defendant is 
entitled to the status of a preferred creditor. 

3. That the funds are not recoverable against the 
defendant, having been deposited with and covered into 
the United States Treasure. 

Appellee moved to strike all portions of the answer 
setting up these defenses, and for a decree pro confesso 
against appellants, which was granted. Electing to 
stand on their answer, and consenting to the entry of a 
final decree and judgment instead of a decree pro con¬ 
fesso, a final decree and judgment was entered in the 
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cause on September 24, 1937, against appellant for the 
sum of $2000.00 and for the sum of $8,863.80, with in¬ 
terest at the legal rate, subject to credits for dividends 
paid to general creditors, and said interest to be com¬ 
puted and adjusted accordingly. 

The decree also provided that appellant may file 
claim against the Receiver and shall receive such fur¬ 
ther dividends as are paid general creditors of the 
bank. 

From the decree and judgment appellant perfected 
an appeal to this Court. Since the facts are undis¬ 
puted tlie case is presented on the issues of law raised 
bv the record. 


STATEMENT OF FACTS. 

On October 15, 1925, the United States Shipping 
Board Emergency Fleet Corporation, the name and 
title by which the predecessor to appellant was known, 
opened a deposit account in the Southwark National 
Bank, in which account various sums of monev were 
deposited. This account, by reason of the various bank 
mergers set forth in the bill of complaint, finally came 
into the Commercial National Bank and Trust Com¬ 
pany of Philadelphia (hereinafter referred to as Com¬ 
mercial Bank) and at the time of suspension of said 
bank there was carried under the caption of 1 ‘United 
States Shipping Board Merchant Fleet Corporation, 
Agent, Collection Account” a credit balance of 
$10,058.54. On the 14th day of December, 1931, appel¬ 
lant opened another deposit account in the Commercial 
Bank, and at suspension of said bank there was a credit 
balance of $738.42 on deposit in said account which was 
carried under the caption “ United States Shipping 
Board Merchant Fleet Corporation, Agent, Petty Cash 
Fund.” 
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During the existence of these two accounts the Com¬ 
mercial Bank pledged with and to appellant an asset 
consisting of a $10,000.00 United States Treasury 
bond, as security for the repayment of the indebted¬ 
ness of the bank to appellant created by the deposit of 
funds in said accounts. 

The Commercial Bank suspended on February 28, 
1933, and after such suspension of the said Commercial 
Bank, and on or about March 2, 1933, the Federal Re¬ 
serve Bank of Philadelphia presented a check of appel¬ 
lant in the sum of $2,000.00, which check was honored 
bv the Commercial Bank, acting under a mistake of 
law, and said Commercial Bank delivered to the Fed¬ 
eral Reserve Bank a draft drawn on the Federal Re¬ 
serve Bank in the amount of $2,000.00 in payment of 
said check, which draft was subsequently paid. Fur¬ 
ther, on or about June 2, 1933, the conservator of the 
Commercial Bank, who had been appointed in the 
meantime, acting under a mistake of law, delivered to 
the Federal Reserve Bank of Philadelphia a check to 
the order of said Federal Reserve Bank in the amount 
of $8,863.80 drawn against the conservator’s general 
account in said Federal Reserve Bank, which check was 
subsequently paid. 

As a result of the above two payments totaling 

$10,863.80 (these two payments represented $10,058.54 

and $738.42, the principal of the two deposits, and 

$66.84 interest to suspension), the $10,000.00 United 

States Treasure bond was redeemed and said bond was 

% 

subsequently returned and held by the Receiver of the 
Commercial Bank. This suit was instituted for the pur¬ 
pose of recovering back these sums as trust funds pref¬ 
erentially paid to and received by appellant as an un¬ 
lawful and illegal payment in violation of Section 5236 
R. S. and Section 5242 R. S. 


5 


SUMMARY OF ARGUMENT. 

1. The deposits were not of public money of the 
United States. 

2 . The pledge was not in substantial conformity to 
Section 5153 R. S. (Sec. DO, Title 12, U. S. C. A.)/ 

3. Receipt of the deposits by the bank did not vio¬ 
late Section 5497 R. S. (Title 18, Sec. 182 U. S. C. A.) 
and did not create a trustee relationship. 

4. Appellee is entitled to recover even though the 

money sought to be recovered has been deposited with 

and covered into the United States Treasure. 

% 

5. This not not a suit against the United States. 

G. The decision in O'Connor v. Rhodes (79 Fed. (2) 
146; 65 App. I). C. 21), is controlling. 


ARGUMENT. 


The Deposits Were Not of Public Money of the 

United States. 


In their brief (page 14) counsel for appellant argue 
that the pledge is valid ‘‘the deposits being of public 
money.” Therefore, counsel for appellant assume 
without more that the deposits in question were public 
moneys of the United States and the first two points 
of their brief are predicated upon that assumption. 

The facts characterizing these deposits are set forth 
in appellant’s answer where it is stated (paragraphs 
16, 17, R. 15) that the deposits in the “Agent, Collec¬ 
tion Account” were composed of money received for 
the benefit of the United States as rentals of lands and 
houses at Brooklawn and Camden, New Jersey, which 
property was owned by the United States and which 
money was received for the benefit of the United States 
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as interest upon debts to the United States and secured 
by mortgages to the United States on said properties; 
and that the deposits in the “Agent, Petty Uash 
Fund” account was a revolving fund created bv the 


transfer from a revolving fund of appellant in the 
Treasure of the United States, Account 93510, used bv 
the District representative of appellant at Philadel¬ 
phia to meet weekly payrolls of the Philadelphia Ter¬ 
minal, owned by the United States and operated by 
appellant, and to pay incidental expenses of appel¬ 
lant's office in Philadelphia. 

Notwithstanding these facts, which elearlv indicate 
that the funds constituting the source of the deposits 
were received by appellant or its predecessors in the 
ordinary conduct of its business, in its answer appel¬ 
lant constantly refers to these deposits as being pub¬ 
lic moneys, and counsel for appellant seem to think 


that a further discussion of the character of these funds 


as public money or not is foreclosed because of these 
conclusions of law set forth in the answer. This argu¬ 
ment ignores the principle of law that conclusions of 
law or of fact, unsupported by allegations or aver¬ 
ments of the specific facts upon which the conclusions 
rest, are not admitted bv a demurrer or a motion to 
dismiss, nor are other matters admitted which are not 
properly pleaded. In other words, the question of 
whether or not these deposits were public moneys of 
the United States is a question to be decided by this 
Court, and not by the pleader. 


Chamberlain Machine Work* v. United States. 
270 U. S. 347; 

Fogg v. Blair. 139 U. S. 118; 

Nortz v. United States. 294 U. S. 317; 
Silberschein v. United States, 260 U. S. 221. 
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It is clear from the facts set forth in Paragraphs 16 
and 17 of the answer that the deposits here in ques¬ 
tion were not of public moneys. They were made up 
of funds received by appellant or its predecessors in 
the ordinary course of its business as a private cor¬ 
poration, and the disbursement of these funds was con¬ 
trolled by officers of the corporation for corporate pur¬ 


poses. 

So that the question is raised whether the receiving 
of private money by a corporation, all of whose stock 
is owned by the United States government, and the de¬ 
positing of such money in a national bank, changes 
the character of the money so that such a deposit be¬ 
comes one of public money. It is clear that the de¬ 
posits in question were not public moneys derived from 
revenues of the United States covered into the Trea¬ 


sury, but if they had been, the depositing of public 
monevs in national banks makes the banks debtors of 

m/ 

the United States, and if security is not taken as an 
Act of Congress permits or requires, the claim of the 
United States is classified as a general claim on a 
parity with other general creditors. 


O'Coiiuor v. Rhodes, 7b Fed. (2) 146; 

Cook County Rank v. United States , 107 U. S. 
447); 

Branch v. United States . 12 Ct. Cl. 281; aff’d. 
100 U. S. 673; 

Couderi v. United States, 175 U. S. 178; 


Tin dal v. Wesley, 167 U. S. 204; 

United States v. Lee, 106 U. S. 15)6; 
Osborne v. United States, 9 Wheaton 738; 
Phil a. Co. v. Stimson, 223 U. S. 605; 
Miguel v. McCarl , 291 U. S. 442. 


As ivill hereinafter be shoivn there is no specific stat¬ 
ute that requires the United States Shipping Board 
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Merchant Fleet Corporation to demand security for its 
deposits in national banks , or permits a national bank 
to secure such deposits, and the deposits under consid¬ 
eration were not made in the manner required by the 
statute governing the depositing of public money. 

In O'Connor v. Rhodes , supra, this court gave care¬ 
ful consideration to these questions and determined 
them against appellant's contention. The court said 
at pages 149-150: 


“(5) Rev. St. Sec. 5153 (Act of June 3, 1804, 
c. 100, Sec. 45; 13 Stat. 99, as amended, 12 USUA 
Section 90) provides: ‘All national banking asso¬ 
ciations, designated for that purpose by the Secre¬ 
tary of the Treasury, shall he depositaries of pub¬ 
lic money, under such regulations as may be pre¬ 


scribed bv the Secretarv * 
• • 


* 


The Secretarv of 


the Treasury shall require the associations thus 


designated to give satisfactory securitv, bv the 
deposit of United States bonds and otherwise, for 


the safekeeping and prompt payment of public • 
money deposited with them. * * *” 


“In Branch v. United, 12 Ut. (3. 281, af¬ 
firmed 100 U. S. 073, 25 L. Kd. 759, it is said 
that the act of the Secretarv in designating a na- 
tional bank as a depositary of public money does 
not change its character or organization; that it 
still retains its identitv as a national bank, and 
does not become the custodian of public money, 
but the debtor of the United States, precisely as 
in the case of other depositors. If security be 
not taken as the statute permits, the claim of the 
United States is on a parity with the claims of 
private creditors. Uook Countv Bank v. United 
States, 107 U. S. 445: 2 S. Ut. 501, 27 L. Kd. 537. 
And in the case of Uoudert v. United States, 175 
U. S. 178, 20 S. Ut. 50, 44 L. Kd. 122, it was said 
that this section (5153) has relation only to public 
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money of the United States. In that case money 
derived from the sale of a vessel captured dur¬ 
ing- the war between the states as a blockade run¬ 
ner, and deposited by the marshal to await the 
order of the court as to its disposition, was held 
not public money of the United States. Public 
monevs were defined to be the revenues of the 
United States from all sources covered into the 
Treasure. * * * 

‘‘In the case of the Fleet Corporation, that it 
had on deposit a sum of money for its own use as 
a petty cash account ; and in the case of the Alien 
Property Custodian, that he had on deposit money 
deducted from the accounts of enemy aliens and 
designated administrative expense fund. Taking 
these allegations as true, we think it is clear that 
nothing in Rev. St. Sec. 5153 can be said to au¬ 
thorize the taking of a pledge by the several de¬ 
positors, acting independently of the Secretary of 
the Treasury, for the safe return of the deposits. 
There is nothing to show that the deposits were 
made bv direction of the Secretary, or that the 
fund was subject to his check or control—but 
everything to the contrary. 

“There is nothing to show that the depositary 
bank was designated bv the Secretary of the Trea- 
surv, under regulations prescribed by himself, to 
receive the deposits or that he exacted the pledges 
which are the subject matter of the suit. On the 
other hand, the statement is that the pledges were 
in each case taken (a) by the Comptroller, (b) by 
the Fleet Corporation, and (c) by the Alien Prop¬ 
erty Custodian.” 

A review of the authorities dealing with the nature 

of the Merchant Fleet Corporation clearly establishes 

that its funds are in no wav different from those of a 

* 

private corporation. The Merchant Fleet Corporation 
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was organized under the general laws of the District 
of Columbia as a private corporation, and the follow¬ 
ing principles of law are now well established: 

(1) It may be sued in the State or Federal courts 
like other private corporations. 

United .Stales, ex rel. Skinner <f Eddy Co. v. Me- 
Carl, 275 U. S. 1. 

(2) It does not enjoy priority of the United States 
in bankruptcy proceedings. 

Sloan Shipyards Carp. v. U. S. Shipping Board 
Emergency Fleet Corporation. 258 U. S. 549. 

United States, ex rel. Skinner <£ Eddy Co. v. 
MeCarly supra. 

(3) Its employees are not agents of the United States 
subject to the provisions of Sec. 41 of the Criminal 
Code. 

U. S. v. Strang, 254 U. S. 491. 

U. S. ex rel. Skinner <£ Eddy Co. v. McCarl, 
supra. 

(4) Its financial transactions do not pass through the 
hands of the General Accounting officers of the Gov¬ 
ernment. 

U. S. ex rel. Skinner cO Eddy Co. v. McCarl, 
supra. 

(5) It may sue in its own name and not necessarily 
through the Attorney General's office. 

Sloan Shipyards Corp. v. U. S. Shipping Board 
Emergency Fleet Corp.. supra. 
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(G) Suits against it do not have to be brought in the 
Court of Claims. 

Sloan Shipyards Carp. v. U. S. Shipping Board, 
Emergency Fleet Carp., supra. 

(7) It is liable for its torts. 

Panama Railroad Co. v. Curran , 256 Fed. 768. 

(8) It is liable for breach of contract. 

C. S. cj' rel. Skinner do Eddy Co. v. McCarl , 
supra. 

Sloan Shipyards Corp. v. U. S. Shipping Board 
Emergeney Fleet Corp.. supra. 


In U. S. ex rel. Skinner do Eddy Co. v. McCarl , 275 
U. S. 1, it was said, at pages 5 and 6: 

“The Fleet Corporation was organized on April 
16, 1917—ten days after the United States declared 
war. All of its stock was subscribed and paid for 
by the Shipping Board on behalf of the United 
States. And all the stock has been held by it since. 
The company was formed by the Shipping Board 
pursuant to the specific authority to form one or 
more corporations, which was conferred .by the 
original Shipping Board Act, September 7, 1916, c. 
451, Sec. 11, 39 Stat. 728, 731. Congress conferred 
this authority in contemplation of the possibility 
of war, and it required that any such corporation 
should be dissolved ‘at the expiration of five years 
from the conclusion of the present European War.’ 
The Fleet Corporation is thus an instrument of the 
Government. i 


“See United States v. Walter, 263 U. S. 15,18. But 
it was organized under the general laws of the Dis¬ 
tinct of Columbia, as a private corporation, with 
power to purchase, construct and operate merchant 
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vessels. The Act authorized the Board ‘To sell 
with the approval of the President, any or all of 
the stock of the United States in such corporation, 

but at no time shall it be a minoritv stockholder 

•> 

therein.’ Being a private corporation, the Fleet 
Corporation may be sued in the state or federal 
courts like other private corporations; it does not 
enjoy the priority of the United States in bank¬ 
ruptcy proceedings. Sloan Shipyards Corporation 
v. United Staff's Shipping Board Emergency Fleet 
Corporation, 258 U. S. 549; and its employees are 
not agents of the United States, subject to the pro¬ 
visions of Sec. 41 of the Criminal Code. United 
States v. Strang, 254 U. S. 491. Compare 34 Op. 
At tv. Gen. 241.’’ 


This language clearly describes the purposes for 

which the Merchant Fleet Corporation was formed, and 

shows that in the ordinarv course of its affairs it is to 

%> 

be treated just as any other private corporation, even 
though the Government owns all of its stock. The Court 
goes on to discuss the financial structure of the corpo¬ 
ration in the following statement, at pages 7 and 11: 

“At no time, during the War, or since its close, 
have the financial transactions of the Fleet Corpo¬ 
ration passed through the hands of the general ac¬ 
counting officers of the Government or been passed 
upon, as accounts of the United States, either by 
the Comptroller of the Treasury or the Comp¬ 
troller General. The accounts of the Fleet Corpo¬ 
ration, like those of each of the other corporations 
named, and like those of the Director General of 
Railroads during Federal Control, have been au¬ 
dited, and the control over their financial transac¬ 
tions has been exercised, in accordance with com¬ 
mercial practice, by the board or the officer charged 
with the responsibilities of administration. In¬ 
deed, an important if not the chief reason for em¬ 
ploying these incorporated agencies was to enable 


13 


them to employ commercial methods and to con¬ 
duct their operations with a freedom supposed to 

be inconsistent with accountability to the Treasury 

» %■ 

under its established procedure of audit and con¬ 
trol oyer the financial transactions of the United 
States.” 

4 ‘For the Fleet Corporation is an entity distinct 
from the United States and from any of its de- 
partments or boards; and the audit and control of 
its financial transactions is, under the general rules 
of law and the administrative practice, committed 
to its own corporate officers except so far as con¬ 
trol may be exerted by the Shipping Board.” 

In United States v. Strang , 254 U. S. 491, in speaking 
of the status of the Merchant Fleet Corporation, at 
page 493 the Court said: 

“The Corporation was controlled and managed by 
its own officers and appointed its own servants and 
agents who became directly responsible to it. Not¬ 
withstanding all its stock was owned bv the United 
States it must be regarded as a separate entity. 
Its inspectors were not appointed by the President, 
nor bv anv officer designated bv Congress; they 
were subject to removal by the Corporation only 
and could contract only for it. Tn such circum¬ 
stances we think that they were not agents of the 
United States within the true intendment of Sec. 
41. 

“Generally agents of a corporation are not agents 
of the stockholders and cannot contract for the 
latter. Apparently this was one reason why Con¬ 
gress authorized organization of the Fleet Corpo¬ 
ration.” 

In Sloan Shipyards Corporation v. U. S. Fleet Cor¬ 
poration , 258 U. S. 549, at pages 569, 570, in speaking 





14 


of the status of the Merchant Fleet Corporation, the 
Court said: 


“The distinction between it and the United States 


is marked in the phrase last (juoted. If we are 
right in this, further reasoning seems to us unnec¬ 


essary to show that there was jurisdiction of the 
suit. The fact that the corporation was formed 
under the general laws of the District of Columbia 


is persuasive, even standing alone, that 


it was ex¬ 


pected to contract and to stand suit in its own per¬ 
son, whatever indemnities might be furnished by 
the United States. The judgment in this case must 
also be reversed.” 


Having in mind the purpose for the incorporation of 
the Merchant Fleet Corporation and its status, as set 
out above, it comes within the established principle laid 
down in Bank of the United States v. Planters Bank of 
Georgia , 9 Wheaton 904, 907, where the Court said: 


“It is, we think a sound principle, that when a gov¬ 
ernment becomes a partner in any trading com¬ 
pany, it divests itself, so far as concerns the trans¬ 
actions of that company, of its sovereign character, 
and takes that of a private citizen. Instead of com¬ 
municating to the company its privileges and its 
prerogatives, it descends to a level with those with 
whom it associates itself, and takes the character 


which belongs to its associates, and to the business 
which is to be transacted. Thus, many states of 
this Union who have an interest in banks, are not 


suable even in their own courts; vet tliev never ex- 
empt the corporation from being sued. The state 
of Georgia, bv giving to the bank the capacitv to 
sue and be sued, voluntarily strips itself of its sov¬ 
ereign character, so far as respects the transac¬ 
tions of the Bank, and waives all the privileges of 
that character. As a member of a corporation, a 
government never exercises its sovereigntv. It 
acts merely as a corporator, and exercises no other 
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power in the management of the affairs of the cor¬ 
poration, than are expressly given by the incorpo¬ 
rating act. 

“The government of the Union held shares in the 
old Hank of the United States; but the privileges 
of the government were not imparted by that cir¬ 
cumstance to the Bank. The United States was 
not a party to suits brought by or against the Bank 
in the sense of the constitution. So with respect 
to the present Bank. Suits brought by or against 
it are not understood to be brought by or against 
the United States. The government, by becoming 
a corporator, lays down its sovereignty, so far as 
respects the transactions of the corporation, and 
exercises no power or privilege which is not de¬ 
rived from the charter.” 


It is submitted that the foregoing authorities clearly 
demonstrate that the Merchant Fleet Corporation, in 
the ordinarv conduct of its business, is to be treated 
just as any other private corporation; and therefore it 
follows that money paid to the Merchant Fleet Corpo¬ 
ration does not become public money. Nor are the 
funds of the Merchant Fleet Corporation to be classi¬ 
fied differently from the funds of a private corporation. 

This view has been adopted by the Government in 
its dealings with the Fleet Corporation, as is shown by 
Regulation 4 of the Federal Reserve Board, effective 
October 31, 1930, for the government of member banks. 
Subdivision (g) of Section 2 provides: 


“(g) Government deposits. The term ‘Government 
deposit ’ shall mean deposits of public moneys by the 
United States in designated depositories.” 1 

The footnote to this provision provides: 

u< The following classes of deposits, however, are 
not Government deposits within such meaning 
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and are not exempt from reserve require¬ 
ments : 

“(1) Deposits of Philippine funds made by the 
Philippine Government and carried under the 
title, ‘Treasurer of the Philippine Islands cur¬ 
rency reserve fund account.’ 

“(2) Deposits of Porto Rican funds made by the 
Porto Rican Government. 

“(3) Deposits of Indian funds under the control 
of the Department of the Interior. 

“(4) Deposits of States, counties, or municipali¬ 
ties. 

“ ( 5 ) Deposits of the United States Shipping 
Board and the E mergeney Fleet Corpora¬ 
tion (Italics supplied.) 


For the above reasons, we respectfully submit that 
the deposits in question were not public moneys of the 
United States, and the reference to them bv counsel in 
their brief and by appellant in its answer below as pub¬ 
lic monev does not make them such. 


The Pledge Was Not in Substantial Conformity to Sec¬ 
tion 5153 R. S. (Sec. 90, Title 12 U.S.C.A.). 

There is no specific statute that requires the Mer¬ 
chant Fleet Corporation to demand security for its de¬ 
posits in national banks or which permits a national 
bank to secure such deposits. In the absence of such a 
specific act appellant seeks to justify the giving of se- 

euritv bv the Commercial Bank to the Merchant Fleet 
» « 

Corporation, by asserting that the pledge was made in 
substantial compliance with the provisions of Section 
90 of Title 12 U. S. C. A. (Section 5153 of the Revised 
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Statutes). This same contention was made and an¬ 
swered by this Court in the Rhodes case, where it was 
said: 


“ ‘ * Taking these allegations as true, we think 

it is clear that nothing in Rev. St. Sec. 5153 can be 
said to authorize the taking of a pledge by the sev¬ 
eral depositors, acting independently of the Sec¬ 
retary of the Treasury, for the safe return of the 


deposits. There is nothing to show that the de¬ 
posits were made by direction of the Secretary, or 

4 ft ft 7 

that the fund was subject to his check or control— 
but everything to the contrary. 


“There is nothing to show that the depository bank 
was designated bv the Secretary of the Treasury, 
under regulations prescribed by himself, to receive 
the deposits or that he exacted the pledges which 
are the subject matter of the suit. On the other 
hand, the statement is that the pledges were in each 
case taken (a) by the Comptroller, (b) by the Fleet 
Corporation, and (c) by the Alien Property Cus¬ 
todian.” 


Appellant seeks to distinguish this holding of the 
Court on the ground that it is now alleged that the de¬ 
posits were of public money. As has previously been 
pointed out, this Court in the Rhodes decision stated 
that the rule would be no different even if the deposits 
were of public money. AVe have also established that 
the deposits were not of public moneys and conse¬ 
quently Sec. 90, Title 12, U. S. C. A., has no application, 
and we feel that the invalidity of appellant’s position 
could, with safety, be rested on this determinative fact. 
However, it is so apparent that the other requirements 
of Section 90 of Title 12 U. S. C. A. have in no way been 
met, that we seek the Court’s indulgence as we briefly 
indicate them. 


IS 


The record shows that the deposits were not made by 
the Secretary of the Treasury, but by the Fleet Corpo¬ 
ration (IT 2, 9) and consequently were not subject to 

the check or control of the Secretary of the Treasury. 

• * 

The record further shows that the security in question 

was exacted 1 by the appellant (IT (j, 7) and not by the 

Secretary of the Treasury. It is obvious that from 
% % 

these facts that there was no compliance, substantial 
or otherwise, with this Section. 

Counsel for appellant argue that this Court’s deci¬ 
sion in the Rhodes case, holding that Section 90 of Title 
12 U. S. C. A. is personal to the Secretary of the Trea¬ 
sury, takes too narrow a view of the Section, which 

should he broadly construed. They relv on the case of 

« •> » 

Fidelity and Deposit Company of Maryland v. Kokrda , 
(id Fed. (2) (541, which is a case arising under an en¬ 
tirely different paragraph of Section 90. In that case, 
there was no question as to the bank being authorized 
to make the pledge, the only question being as to 
whether the pledge was made in exact accord with the 
statutory requirements. Obviously, the facts are en¬ 
tirely different from the ones now before this Court, 
since, in the instant case, the bank had no power to 
make the pledge. 

It is submitted that the substantial compliance al¬ 


leged by appellant fails to show that any one of the re¬ 
quirements of Section 90 of Title 12 U. S. C. A. have 
been met, and therefore there has been no compliance 
with either the spirit or the letter of this Section. 
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III. 

Receipt of the Deposits by the Bank Did Not Violate 
Secton 5497 R. S. (Title 18, Section 182, U. S. C. 
A.), and Did Not Create a Trustee Relationship. 


Appellant’s theory of constructive trust is predi¬ 
cated upon the assumption that the deposits; in ques¬ 
tion were of public funds and hence were received by 
the bank in violation of Section 182, Title 18, U. S. 
(A A. Since, as we have already pointed out, the de¬ 
posits were merely of private funds, manifestly Sec¬ 
tion 182, Title 18, U. S. C. A. can have no application, 
and no constructive or other trust arose. 

However, without conceding, and assuming solely 
for the purposes of this discussion that the deposits 
were of public funds and were received by the bank in 
violation of Section 182, Title 18, U. S. C. A., appellant 
has failed to establish a trust of any sort, and is not 
entitled to preference in payment of its deposits. 

It is well settled that as against a receiver of a na- 

i 

tional bank, the doctrine of constructive trust, while ap¬ 
plicable in certain cases, is to be applied only in those 
cases where the facts are strictly within the purview of 
the doctrine. 

In rr, Bogota & Williams, 76 F. (2d) 950, it is said, 
at page 955: 

“We do not wish to be understood as saving that 
the recent decisions have abrogated former posi¬ 
tive rules of law with respect to trust funds, but 
they have required stricter proof in the establish¬ 
ment of trust funds where general creditors are in¬ 
volved. This no doubt is in deference to the ex¬ 
pressed intention of Congress especially with re¬ 
spect to national banks. R. S. Sec. 5236, 12 U. S. 
C. A., Sec. 194.” 
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See also: 

Jennings v. U. S. F. d G. Co., 294 U. S. 216, 79 
L. Ed. 869; 

Adams v. Champion, 294 U. S. 231. 

The requisites which must be met by one seeking a 
preference, by means of a constructive trust, in distri¬ 
bution of the assets of an insolvent national bank are 
set forth in Empire State Surety Co. v. Carroll County, 
194 Fed. 593, where the court said: 

“* * ‘ The burden, therefore, is on the sureties 

to prove clearly that they are entitled on equitable 
principles to the preference they seek. They 
proved that the bank took the deposits of the coun¬ 
ty and of its other depositors in trust for them re¬ 
spectively. But this was not enough. They were 
also required to prove that these deposits or their 
proceeds, or a certain part of them, came to the 
hands of the receiver, for he is liable to cestue que 
trustent to pay trust funds in full only to the extent 
that he receives them. * * *” 

“It is indispensable to the maintenance by a ces¬ 
tue que trust of a claim to preferential payment by 
a receiver out of the proceeds of the estate of an 
insolvent that clear proof be made that the trust 
property or its proceeds went into a specific fund 
or into a specific identified piece of property which 
came to the hands of the receiver, and then the 
claim can be sustained to that fund or property 
only and only to the extent that the trust property 
or its proceeds went into it. It is not sufficient to 
prove that the trust property or its proceeds went 
into the general assets of the insolvent estate and 
increased the amount and the value thereof which 
came to the hands of the receiver.” 


In Texas d Pacific By. v. Pott orff, 291 U. S. 245, at 
pages 261, 262, the court said: 
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“* * * Such claim under the doctrine of unjust 
enrichment is assimilated to an obligation of con- 
tract; and does not, in the absence of an identifi¬ 
able res and a constructive trust based on special 
circumstances of misconduct, confer a preference 
over other creditors.” 


To the same effect are: 


Larabee Flour Mills v. First National Bank , 13 
F. (2d) 330, 331; 

Board v. Independent District of Pella City, 88 
Fed. 375, 382, 383; 

Iliming v. Federal Reserve Bank, 52 F. (2d) 
382; 

Brrnnan v. Tillinghast , 201 Fed. 600, 612, 613; 
Titlow v. McCormick, 236 Fed. 209, 211, 212; 
Blumenfeld v. Bank, 38 F. (2d) 455; 

American Can Company v. Williams, 178 Fed. 
420. 


Also see: 


Schuyler v. Littlefield, 232 U. S. 707, 710, 
Cunningham, Trustee of Ponzi v. Brown, 
U. S.'l, 11; 
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St. Louis d S. F. R. R. v. Spiller, 274 U. S. 304. 


Under these decisions, to establish a constructive 
trust against the receiver this appellant has the burden 
of showing not only that the deposits were illegally re¬ 
ceived by the bank, but that they passed into the hands 
of the receiver. If there is anv doubt as to this, the al- 
leged trust fails. 

As was said in Schuyler v. Littlefield, supra : 


“ * * * Like all other persons similarly situated, 

they were under the burden of proving their title. 

If thev were unable to carrv the burden of identi- 
* * 

fying the fund as representing the proceeds of 







99 


their Interborough stock, their claim must fail. If 
their evidence left the matter of identification in 
doubt, the doubt must be resolved in favor of the 
trustee, who represents all of the creditors of 
Brown & Company, some of whom appear to have 
suffered in the same way. Like them, the appel¬ 
lants must be remitted to the general fund.” 

Appellant has made no such showing but seeks to as¬ 
sert a trust in the pledged security (Par. 22—R. 17), 
contending that it was intended by the parties that the 
security, or the money paid to redeem it, should be sub¬ 
stituted for the deposits and hence the security is the 
res upon which the alleged trust fastened. As the cases 
previously cited clearly demonstrate, the allowance of 
a preference because of a constructive trust is predi¬ 
cated upon the premise that the party seeking the pref¬ 
erence has definitely shown that he is simply reclaim¬ 
ing his own property wrongfully taken or converted. 
If the property of the beneficiary has been changed into 
another form, he mav recover it onlv if he clearly 
proves that it still represents his own property. 

Xo such case is here presented. The deposits alleged 
to have been wrongfully acquired by the bank passed 
into its general assets and no attempt has been made to 
follow them into the hands of the receiver. The secu¬ 
rity was unlawfully pledged with appellant as a part of 
the general transaction. The agreement set forth in 
the record (R. 32) shows that there was no intention on 
the part of the Commercial Bank to turn over the secu¬ 
rity absolutely to appellant in lieu of the deposits, but 

on the contrarv title to the securitv was to remain in 

» * 

the bank. The only claim that appellant could assert 
to the securitv was in the event the bank failed or re- 
fused to pay over the deposits on demand, and since the 
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agreement was illegal, appellant never acquired any in¬ 
terest in the security. Thus the deposits under consid¬ 
eration made under this arrangement made the appel¬ 
lant simply a depositor of the bank; there was no ex¬ 
change of deposits for the security, as appellant seems 
to urge. 

Thus the case comes within the rule announced in the 
cases previously cited, and, as was said in Peters v. 
Bain, 133 U. S.670: 


“It was said by Mr. Justice Bradley in Freling- 
huysen v. Nugent, 3G Fed. Rep. 229, 239: ‘For¬ 
merly the equitable right of following misapplied 
money or other property into the hands of the par¬ 
ties receiving it depended upon the ability of iden¬ 
tifying it, the equity attaching only to the very 
property misapplied. This right was first ex¬ 
tended to the proceeds of the property, namely, to 
that which was procured in place of it by ex¬ 
change, purchase or sale. But if it became con¬ 
fused with other property of the same kind, so as 
not to be distinguishable, without any fault on the 
part of the possessor, the equity was lost. Finally, 
however, it has been held as the better doctrine 
that confusion does not destroy the equity entirely, 
but converts it into a charge upon the entire inass, 
giving to the party injured by the unlawful diver¬ 
sion a priority of right over the other creditors of 


the possessor. This is as far as the rule has been 
carried. The difficultv of sustaining the claim in 
the present case is, that it does not appear that the 
goods claimed—that is to say, the stock on hand, 
finished and unfinished—were either in whole or in 
part the proceeds of any money unlawfully ab¬ 
stracted from the bank.’ The same difficulty pre¬ 
sents itself here, and while the rule laid down by 
Mr. Justice Bradley has been recognized and ap¬ 
plied by this court (Baltimore Cent. National Bank 
v. Come Mut. L. Ins. Co., 104 U. S. 54, 67, and cases 
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cited), yet, as stated by the Chief Justice, ‘pur¬ 
chases made and paid for out of the general mass 
cannot be claimed bv the bank, unless it is shown 
that its own moneys then in the fund were appro¬ 
priated for that purpose.’ ” 

None of the decisions cited by appellant is based on 
facts similar to those in this case. In Cook v. Tull is, 
85 U. S. 332, the principal case relied upon by appel¬ 
lant, one Homans was engaged in business as a banker 
and had purchased on several occasions United States 
bonds for the defendant Tullis. These bonds were left 
with Homans on special deposit for safekeeping and 
were enclosed in envelopes and kept in packages 
marked with Tullis’ name. 

On one occasion, Tullis permitted Homans to use 
$20,000 of the bonds, upon condition of substituting for 
them in the packages an equivalent amount in bills re¬ 
ceivable and agreeing to replace the bonds when called 
for. After the bonds had been used by Homans, they 
were replaced; but about a year later, without specific 
permission from Tullis, Homans took $G,000 of the 
bonds, substituting an equivalent amount in bills re¬ 
ceivable and later a note and mortgage in the amount 
of $7,000. The bonds were lost and subsequently Ho¬ 
mans became bankrupt. Tullis, upon being informed 
of the facts, agreed to the substitution of the note and 
mortgage for the bonds, and thereupon signified his 
acceptance of the same in writing. 

The court held that the note and mortgage took the 
place of the original bonds and were the property of 
Tullis in a changed form. 

It mav be seen from this that in the Tullis case the al- 
leged trustee actuallv substituted securities for the 
bonds placed with him and the owner of the bonds rati- 
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fiecl this substitution. This is entirely different from 
the ease at bar. Indeed, the discussion of this conten¬ 
tion of appellant can be concluded no better than by 
quoting* the words of the Supreme Court in Adams v. 
Champion* 214 U. S. 231, where it was said: 

“* * * Not till the suit was at an end and the 

bank was in the hands of the Comptroller-of the 
Currency, did the respondent shift his theory and 
turn a debt into a trust. Bv that time new duties 
had arisen, new interest had intervened. The as¬ 
sets of the bank were held by the receiver upon a 
trust for equal distribution. (Citing* cases.) ” 


IV. 


Appellee is Entitled to Recover Even Though the 
Money Sought to be Recovered Has Been Deposi¬ 
ted With and Covered Into the United States 
Treasury. 


On pages 51 and 52 of its brief, appellant argufcs that 
it does not have the proceeds resulting from the sale of 
the securities in its possession; and consequently there 
is no money or property on which a trust might be im¬ 
pressed as prayed in the amended bill. 

The fact that appellant may have disposed of the 
particular trust property, while defeating the receiv¬ 
er's right to claim any specific fund, does not relieve 
the appellant of liability. As was said in Bank of Giles 
County v. Fidelity d; Deposit Company, 84 F. (2) 321, 
at page 324: 


“It is well established that one who participates 
in a breach of trust mav be held liable in a court 
of equity either to account for the trust property 
or its proceeds, if still in his possession, or to re¬ 
spond in damages if he has parted with them.” 
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In Hood v. Hardest//, 94 Fed. (2) 26, (cer. den. Apr. 
4, 19.48) at page 29, the Court said: 

“On the third question, no ease is presented for 

application of the doctrine of tracing trust funds. 

Defendant in his official capacity has received from 

the proceeds of the bonds improperly pledged, 

funds to which he is not legally entitled. These 

mav have been disbursed to general creditors: but 
• * 

he now has on hand other funds from which resti¬ 
tution can be made without injustice to any one. 
It is well settled that ill such case a court of equity 
will direct restitution. 


The fact that the corporation may not possess any 
money or property at present cannot defeat this suit. 
As was said in Sinai/ Shipyards v. U. S. Fleet Corpora¬ 
tion, 25S U. S. 549: 


“The transfer of the property of the Fleet Cor¬ 
poration to the Shipping Board bv the act of June 
5, 1920, c. 250, Sec. 4, 41 Stat. 9SS, 990, may affect 
the value of the remedy afforded by the present 
suit, but not the jurisdiction of the court." 


Xor is there anything in Elliott v. Sicartouf, 10 Pet. 
157, cited on page 52 of appellant's brief, which would 
defeat the receiver's claim. In that case a private 
party was seeking to recover money paid to an United 
States agent under a mistake of law and the court held 
that being paid under a mutual mistake of law, there 
could be no recovery. 

It is well settled that a receiver of a national bank is 
a public officer. 


Aitfen v. U. S., 174 U. S. 125. 

Ex Parte Chet wood, 165 U. S. 445. 

Port Xc/cark Xational Paul: v. Waldron, 40 F. 
(2) 296. 

Libert// Bank v. McIntosh, 16 F. (2) 906. 
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As such public officer lie may recover for money paid 
under mistake of law. 

Wisconsin Central R. R. Co. v. U. S., 164 U. S. 
190. 

Leonard v. (la ye, 94 V. (2d) 19. 

Hand v. Hardesty. Receiver, 94 F. (2) 20, (cer. 

den. A]»ril 4, 1938). 

Ruseh v. Baer, 18 Fed. Sup. 732. 

V. 

This is Not a Suit Against the United States. 

In denying the contention that the Rhodes case was 
a suit against the United States, this Uourt said: 

“ -• * * On the other hand, the excess which the 
hill charges the Alien Property Custodian re¬ 
ceived over and above other general creditors of 
the hank was a part of the trust assets of the in¬ 
solvent hank. It was, therefore, money of the hank 
out of which all creditors were entitled to he paid 
ratably. If it was improvident!)’ paid to the Cus¬ 
todian, it is recoverable, and the officer whose act 
is responsible for the illegal payment is the re¬ 
sponsible defendant, and the resort to equity for 
protection is not to he defeated upon the ground 
that the suit is one against the United States. 
Philadelphia Co. v. St lot son, 223 U. S. 005, 32 S. 
Ut. 340, 56 L. Ed. 570.” 


That this Court’s decision on this point in the Rhodes 
case was correct, is so well established as not to re- 

* i 

quire lengthy discussion. In Sloan Shipyards v. U. S. 
Fleet Corporation , 258 U. S. 549, it was said, at pages 
565 and 567-8: 

4 ‘The Shipping Act contemplated a corporation 
in which private persons might he stockholders 
and which was to he formed like any business cor- 
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poration under tlie laws of the District, with ca¬ 
pacity to sue and bo sued. The United States 
took all the stock but that did not atYect the legal 
position of the company/' 

* 4 * * * The plaintiffs are not suing the United 
States but the Fleet Corporation, and if its act 
was unlawful, even if they might have sued the 
United States, tliev are not cut off from a remedy 
against the assent that did the 4 wrongful act. In 
general the United States cannot be sued for a 
tort, but its immunity does not extend to those that 
acted in its name.” 

Also, in U. S. (.r rel. Skinner (0 Eddy Corp. v. Me- 
Carl, 27b U. S. 1, the Court said: 

“ * ' * Being a private corporation, the Fleet 
Corporation may be sued in the State or Federal 
courts like other private corporations." 

See also: 

Merchant Fleet Corporation v. II anrood. 281 
U. S. 519. 

Lindgren v. U. S. Shipping Foard Merchant 
Fleet Corp., 55 F. (2) 117. 


I \ S. Shipping Hoard Emergency Fleet Corporation 
v. JIY.v/rn/ Union Telegraph Co.. 27b U. S. 415, 
a case relied upon by appellant as showing that this is 
a suit against the United States, simply holds that the 
Merchant Fleet Corporation is an assent of the Govern¬ 
ment within the meaning of Sec. 2 of the Post Roads 
Act of July 24, 1866, 14 Stat. 221, and therefore is en¬ 
titled to the government rate on its telegrams. The 
court recognizes the fact that the Fleet Corporation 
may be sued as a private corporation and states, at 
page 423: 
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“ * * * An important, if not the chief, reason for 
employing a corporate agency was to enable the 
Government to employ commercial methods and 
to conduct the operations with a freedom supposed 
to be inconsistent with accountability to the Trea¬ 


sury under its established procedure and with its 
control over the financial operations of the United 
States.” 


“ * * * It is argued that in sending a message 
the Fleet Corporation contracted on its own be¬ 
half; that this contract gave to the Western Union 
the right to sue the corporation; and that by such 
contract there was secured the right to rely upon 
the credit of the corporation and to satisfy the 
debt out of its properties. All this may be admit¬ 
ted; but it affords no reason for denying that the 
Fleet Corporation is a department of the United 
States within the meaning of the Post Hoads Act.” 


VI. 


The Decision in O’Connor v. Rhodes is Controlling. 

O'Connor v. Rhodes, 79 Fed. (2) 146, 65 App. D. C. 
21, was a suit brought by a depositor of the Commercial 
National Bank against the Alien Property Custodian, 
the U. S. Shipping Board Merchant Fleet Corporation, 
and the Comptroller of the Currency, all of whom had 
deposits with the bank and had obtained security there¬ 
for. It was alleged that the pledges were illegal and 
the bill sought the restoration of the excess of money 
claimed to have been preferentially paid by the receiver 
of the bank to these various agencies. 

The Comptroller, the receiver and the bank filed a 
joint motion to dismiss, on the ground that the right to 
bring the suit belonged primarily to the receiver and, 
lacking a showing that demand had been made upon 
the Comptroller or the receiver, and refused by them, 
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tlie plaintiff had no right to maintain the suit. As a 
further ground, they alleged that the Comptroller had 
authority to exact his particular pledge and the bank 
had authority to make it. 


The Merchant Fleet Corporation and the Attorney 
General—on whom the powers and duties of the Alien 
Property Custodian had been conferred by Executive 
order—moved to dismiss on the same grounds, and in 
addition on the ground that the deposits in each in¬ 
stance were public moneys of the United States entitled 
to priority of payment under Rev. St. Sec. 5153, as 
amended (12 U. S. C. A. Sec. 90). The Attorney Gen¬ 
eral moved to dismiss also on the ground that the suit 
was not maintainable because in effect a suit against 
the United States. The lower court overruled the mo¬ 


tions to dismiss. 


A special appeal was granted by this Court and a 
decision rendered sustaining the plea of the Comp¬ 
troller of the Currencv that statutory authority existed 
for the taking of security for the deposits of the Comp¬ 
troller, but holding adversely as to all other defenses. 

In its decision the Court had occasion to pass on most 
of the issues raised by the appellant in this case. In 
our judgment, the Court's decision, in addition to hold¬ 
ing that a national bank has no general power to pledge 
assets to secure deposits , either public or private , 
plainly determined some four propositions of law there 
and here involved. We herewith submit these proposi¬ 
tions, followed by the language of the Court in support 
of each: 

(1) That Section 90 of Title 12 U. S. C. A. (Sec. 5153 
of the Revised Statutes) is personal to the Secretary 
of the Treasury and has no bearing in a case where the 
money was not deposited by the Secretary of the Trea- 
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sury, or at his direction, and the pledge not exacted by 
him: 


“Taking these allegations as true, we think it is 
clear that nothin'*- in Rev. St. Sec. 5153 can be said 


to authorize the taking of a pledge by the several 
depositors, acting independently of the Secretary 
of the Treasury, for the safe return of the deposits. 
There is nothing to show that the deposits were 
made bv direction of the Secretary, or that the fund 

• *7 

was subject to his check or control, but everything 
to the contrary. 


“There is nothing to show that the depositary bank 
was designated by the Secretary of the Treasury, 


under regulations prescribed by himself, to receive 
the deposits or that he executed the pledges which 
are the subject matter of the suit. On the other 
hand, the statement is that the pledges wore in 
each case taken (a) by the Comptrollers, (b) by the 
Fleet Corporation, and (c) by the Alien Property 
Custodian.” 


“The duty imposed on the Secretary, as we think, 
is personal and results from the statute we have 
been discussing, and that Congress meant its lan¬ 
guage and provisions to be taken literally follows, 
we think, from the fact that by later acts, to which 
we shall now refer, Congress, to cover the cases of 
deposits of federal funds made by others than the 
Secretary of the Treasury, has specifically; pro¬ 
vided for such cases by appropriate statutes.” 
Page 150. 


(2) Wherever Congress expressly directs the custo¬ 
dian of federal funds to deposit them in a national bank 
and to exact security therefor, the bank may legally 
give the security required: 

“And so we reach the further conclusion that 
wherever Congress by express authority directs 
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the custodian of federal funds, without regard to 
whether they he technically public or private funds, 
to deposit them in a national bank and to exact se¬ 
curity from the bank for their repayment, the duty 
thus imposed on the custodian authorizes the bank 
to give the security or make the pledge.’* Page 151. 


(3) There is no authorization for a national bank to 
secure deposits of money by public officers generally: 

“But what we have said as to the deposit of the 
Comptroller is not controlling in the cases of the 
deposits by the Fleet Corporation and the Alien 
Property Custodian, for no statute has been re¬ 
ferred to, and we know of none, authorizing na¬ 
tional banks to secure deposits of money by public 
officers generally. Certainly Congress has not spe¬ 
cifically provided with relation to funds of the 
Alien Property Custodian or the Fleet Corpora¬ 
tion. In this respect, the funds of these two depos¬ 
itors are in all respects similar to a private deposit 
unless the fact that they are public moneys, as to 
which we express no opinion, changes the rule, and 
we think it does not; for in the Cook County Bank 
Case it was held that the claim of the United States 
for postal funds (which of course were public 
moneys) deposited by the postmaster at Chicago 
was entitled to no priority of payment from the as¬ 
sets of an insolvent national bank over private de¬ 
posits of private depositors. And so we are 
obliged to hold that on the present state of the rec¬ 
ord the pledge of securities to the Custodian and 
Fleet Corporation is invalid.” Page 151. 


(4) A suit against a government officer to recover 
trust assets of an insolvent national bank is not a suit 
against the United States: 

“On the other hand, the excess which the bill 
charges the Alien Property Custodian received 
over and above other general creditors of the bank 
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was a part of the trust assets of the insolvent bank. 
It was, therefore, money of the bank out of which 
all creditors were entitled to be paid ratably. If it 
was iniprovidentially paid to the Custodian, it is 
recoverable, and the officer whose act is responsi¬ 
ble for the illegal payment is the responsible defen¬ 
dant, and the resort to equity for protection is not 
to be defeated upon the ground that the suit is one 
against the United States. Philadelphia Co. v. 
Stiws,m, 223 U. S. 605, 32 S. Ct. 340, 56 L. Ed. 570. 
The fund is earmarked for a special purpose in the 
hands of the Attorney General, as the acting* Alien 
Property Custodian, and no interests of the United 

States would be affected bv a decree in the suit. 

• 

The fact that Congress has authorized the fund to 
be used for purposes of the Alien Property Cus¬ 
todian's office does not change its character' or the 
rights of the parties. We, therefore, hold that this 
is not a suit against the United States.” (Citing- 
cases.) Page 152. 


In O'Connor v. Rhodes , supra , this appellant ad¬ 
vanced the identical contentions that are now put forth, 
and unless there be some fact now presented that was 
not involved in the Rhodes case, appellant’s argument 
is merely an effort to have this Court reconsider and 
reverse its decision in that case. 

Thus, to distinguish the present facts from those in 
the Rhodes case, appellant urges that the bill of com¬ 
plaint in the latter case alleged that the deposits con¬ 
sisted of private funds, whereas in the instant case the 
answer alleges that the deposits were public funds. 
Hence it is argued that an entirely new problem is pre¬ 
sented. 

As we have demonstrated, it is obvious that these de¬ 
posits were not public moneys, but even if this Court in 
the Rhodes case had determined that the deposits were 
of public moneys, its decision would have remained the 
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same. In its opinion at pa ire 26, this Court said in 
considering the deposits made by the Alien Property 
Custodian and the Merchant Fleet Corporation, appel¬ 
lant herein: 

“In this aspect, the funds of these two depositors 
are in all respects similar to a private deposit, un¬ 
less the fact that they are public moneys, as to 
which we express no opinion, changes the rule, and 
ice think it docs not; * '* * ,,t (Italics supplied.) 


Thus, it is seen that no new question of law is raised 
in this case that has not alreadv been decided bv this 
Court in O'Connor v. Rhodes ; hence, the decision in 
that case controls all of the issues raised in the instant 
case. 


CONCLUSION. 


It is respectfully submitted that the Court below 
committed no error in entering a decree against appel¬ 
lant in favor of the Receiver of the Commercial Na¬ 


tional Bank and Trust Company of Philadelphia, and 
that such decree should be affirmed. 


Res}>ectfully submitted, 

Brice Clagett, 

Charles E. AYainwright, 
George B. Sprixgstox, 
Attorneys for appellee , 
Joseph K. Willing, Receiver , 
Commercial National Rank of Philadelphia. 


APPENDIX. 


Section 5153, R. S., Section 90, Title 12 U. S. C, A. 
Depositaries of public moneys and linancial agents 
of Government. 

All national banking associations, designated for 
that purpose by the Secretary of the Treasury, shall be 
depositaries of public money, under such regulations as 
may be prescribed by the Secretary; and they may also 
be employed as linancial agents of the Government; 
and they shall perform all such reasonable duties, as 
depositaries of public money and linancial agents of 
the Government, as may be required of them. The 
Secretary of the Treasury shall require the associa¬ 
tions thus designated to give satisfactorv sccuritv, bv 
the deposit of United States bonds and otherwise, for 
the safekeeping and prompt payment of the public 
money deposited with them, and for the faithful per¬ 
formance of their duties as linancial agents of the 
Government: Provided, That the Secretary shall, on 
or before the 1st of January of each year, make a public 
statement of the securities required during that year 
for such deposits. And every association so designated 
as receiver or depositary of the public money shall take 
and receive at par all of the national currency bills, by 
whatever association issued, which have been paid into 
the Government for internal revenue, or for loans 
or stocks: Provided , That the Secretary of the Trea- 
sury shall distribute the deposits herein provided for, 
as far as practicable, equitably between the different 
States and sections. 

Any association may, upon the deposit with it of 
public money of a State or any political subdivision 
thereof, give security for the safekeeping and prompt 
payment of the money so deposited, of the same kind as 
is authorized by the law of the State in which such asso¬ 
ciation is located in the case of other banking institu¬ 
tions in the State (R. S. Sec. 5153; Mar. 3, 1901, c*. 871, 
31 Stat. 1448; Mar. 4, 1907, c. 2913, Sec. 3, 34 Stat. 1290; 
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Dec. 23, 1913, c. 6 Sec. 27, 38 Stat 274; Aug. 4, 1914, c. 
225, 38 Stat 682; June 25, 1930, c. 604, 46 Stat. 809) 

Section 5497 K. S., Sec. 182, Title 18, U. S. C. A. 

(Criminal Code, section 96) Banker receiving un¬ 
authorized deposit of public money. 

Every banker, broker, or other person not an autho¬ 
rized depositary of public moneys, who shall knowingly 
receive from anv disbursing officer, or collector of in- 
ternal revenue, or other agent of the United States, anv 
public money on deposit, or by way of loan or accom¬ 
modation, with or without interest, or otherwise than ill 
payment of a debt against the United States, or shall 
use transfer, convert, appropriate, or apply any por¬ 
tion of the public money for any purpose not prescribed 
by law; and every president, cashier, teller, director, or 
other officer of any bank or banking association who 
shall violate any provision of this section is guilty of 
embezzlement of the public money so deposited, loaned, 
transferred, used, converted, appropriated, or applied, 
and shall be fined not more than the amount embezzled, 
or imprisoned not more than ten vears, or both. (R. S. 
Sec. 5497; Mar. 4, 1909, c. 321, Sec. 96, 35 Stat. 1106.) 
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United States Shipping 
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Joseph K. Willing, Receiver, Commercial Na¬ 
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a Corporation, appellee 


A PPEAL 


FROM THE DI STRICT COVET OF THE 
STATES EOF THE IHSTEICT OF COU Mil!A 


[SITED 


REPLY BRIEF FOR APPELLANT, UNITED STATES SHIP¬ 
PING BOARD MERCHANT FLEET CORPORATION 


The arguments advanced and the authorities 
cited bv the receiver will be discussed to such ex- 
tent onlv as will make for claritv. 

I 

The receiver’s contention that the deposits in the bank 
by the Fleet Corporation were not of public money 

On all points advanced in its brief the appel¬ 
lant stands on the proposition that the money de- 

G5630—38 1 (1, 
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posited by it was public money, belonged to the 


United States. 


As to that, the receiver has shifted 


his position, as it was anticipated he would. That 
is why the matter in appendix A (Appellant's 
Brief, 54-63) was incorporated. 

The bill of complaint contains no allegation as 
to whose money it was that the Fleet Corporation 
deposited. In that respect it differs from the bill 
in the Rhodes case (65 App. D. C. 21, 79 F. (2d) 
146). The theory of the pleader, apparently based 
on a dictum in that case, was that it is immaterial 


whether the United States owned the money. Now, 
the receiver is not so sure about that. Throughout 
the major part of his brief he labors to convince the 
court that the United States did not own the 


monev. In his excess of zeal in that behalf he has 
fallen into unfortunate inaccuracies in his pur¬ 
ported statement of the effect of the allegations of 
the answer on this subject. In his brief (pp. 5, 6) 

he saws: 

* 


The facts characterizing these deposits 
are set forth in appellant's answer where it 
is stated (paragraphs 16, 17, R. 15) that the 
deposits in the “Agent, Collection Account'’ 
were composed of money received for the 
benefit of the United States as rentals of 
lands and houses at Brooklawn and Cam¬ 
den, New Jersey, which property was owned 
bv the United States and which monev was 
received for the benefit of the United States 
as interest upon debts to the United States 
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and secured by mortgages to the United 
States on said properties; and that the de¬ 
posits in the “Agent, Petty Cash Fund” 
account was a revolving fund created bv the 
transfer from a revolving fund of appellant 
in the Treasury of the United States, Ac- 
count 93510, used by the District representa¬ 
tive of appellant at Philadelphia Terminal, 
owned by the United States and operated by 


appellant, and to pay incidental expenses of 


appellant's office in Philadelphia. 


The allegations of the answer are set out in ap¬ 
pellant's brief (pp. 6-8), but for emphasis are re¬ 
peated here, the parts omitted from the receiver's 
statement being indicated bv italics: 

O * ! 


16. All of the moneys at any time depos¬ 
ited in said Agent, Collection Account, were 
jmblic moneys of the United States, and 
were moneys owned by and collected and re¬ 
ceived solely for the benefit of the United 
States as rentals of lands and houses at 
Brooklawn and Camden, New Jersey, owned 
by the United States, and moneys owned by 
and collected and received solely for the 
benefit of the United States as interest upon 
debts to the United States and secured by 
mortgages to the United States on lands at 
said Brooklawn and Camden; and all with¬ 
drawals from said Agent, Collection Ac¬ 
count, including the withdrawal in the sum 
of $2,000 made after suspension of the bank, 
were made by transfers from that account to 
the Treasurv of the United States to the 
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credit in that Treasury of the Operating 

Fund of tlie defendant. Treasury Symbol 

• % 

Account 93500 (and became commingled 
with other moneys in the U. S. Treasury), 
except withdrawals with respect to deposits 
of moneys collected as interest on debts se- 
cured by mortgages, which on the books of 
account of the 1 defendant at all times were 
segregated from other moneys in said Agent, 
Collection Account, and the equiralent of the 
total amount of which had been transferred, 
prior to the suspension of the bank, directly 
from the bank to and deposited in the Treas¬ 
ury of the United States to the credit of the 
% 

defendant’s Construction Loan Account, 

Treasury Symbol Account 92681, and be- 
• • 

came commingled with other moneys in the 
U. S. Treasury. 

IT. The said Agent, Petty Cash Fund Ac- 
count was established as a revolving fund in 
said Commercial National Bank of Philadel¬ 
phia, December 14, 1931, as alleged in para¬ 
graph 4 of the bill of complaint, by the 
transfer from a reyolying fund of the de¬ 
fendant in the Treasury of the United 

* 

States, United States Treasury Symbol Ac- 

% % 

count 93510. and used by the District Repre¬ 
sentative of the defendant at Philadelphia 
to meet weekly pay rolls of the Philadelphia 
Terminal, owned by the United States, and 
operated for the Vnitcd States by the de¬ 
fendant, and to pay small incidental ex¬ 
penses of an office maintained by the 
defendant at Philadelphia for the t ran sac - 


tion of business by the defendant solely for 
and on behalf of and as ayent for the United 
States. Reimbursements were made from 
public moneys of the United States by 
cheeks drawn bv the Disbursing Officer of 
the defendant at New York upon a Petty 
(ash fund account in Phase National Bank, 
New York, and that account in turn was re¬ 
imbursed bv checks drawn by the Treasurer 
of the defendant upon the United States 
Treasury, and paid out of the Operating* 
Fund to the credit of the defendant in the 
United States Treasure, Treasure Symbol 

• * V 

Account bdf>00. After this account: was 
opened in the Pommercial National Bank 
of Philadelphia deposits therein were made 
exclusively by checks upon the said Petty 
Cash Fund account in Chase National Bank, 
and bv refunds of cash in excess of Iris re- 
quirements drawn out by the said District 
Representative at Philadelphia. 

Based on his own inaccurate statement of the al¬ 
legations of the answer, the receiver (Brief, p. 7) 
proceeds: 

It is clear from the facts set forth in Para¬ 
graphs Hi and 17 of the answer that the de¬ 
posits here in question were not of public 
moneys. They were made up of funds re¬ 
ceived by appellant or its predecessors in the 
ordinary course of its business as a private 
corporation, and the disbursement of these 
funds was controlled by officers of the corpo¬ 
ration for corporate purposes. 
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It is useless, not to say impossible, to argue about 
such statements. 

The receiver tries by reference to a large num¬ 
ber of authorities, including even a regulation of 
the Federal Reserve Board, to establish as matter 
of late that the monev did not belong to the United 


;it(‘S. 


It must be obvious that if the (Government owned 
the monev, no regulation of the Federal Board 
could divest it of such ownership. 

Here, as in Kin if ('ouutij v. United States Ship - 
piap Board Ewcrtfcncij Fiat Corporalion (C. C. 
A. 9), 282 Fed. 950 (Appellant*s Brief. 58, et seq.), 
the concern is not as to the status of the Corpora- 
tion, but as to the status of the 1 “ properf // and the 
inflation of Congress in respect flnnto." In that 
and the ('opldan rase. 2t>1 Fed. 425. both approved 
by the Supremo Court in Cl a.! Unu Count jj v. United 
States, 2()2> U. S. 211, 245, it was held that the 
United States was the owner of property the title 
of which was held by the Fleet Corporation, be¬ 
cause the property was bought with money appro¬ 
priated by Congress for public purposes and held 
bv the Fleet Corporation as the agent of the United 
States for accomplishment of those purposes. 

The receiver ignores these decisions, making no 
attempt to answer the appellant's argument based 
thereon (Appellant's Brief, 58. et seq.). and at¬ 
tempting to answer what the Supreme Court said 
about the Fleet Corporation in United States Ship- 


7 


ping Board Emergency Fleet Corporation v. West¬ 
ern Union Telegraph Co 275 U. S. 415, 421 et seq. 
(Appellant's Brief, 54-56), simply and only by sav¬ 
ing; that the question presented was whether the 
Fleet Corporation was an agent of the United 
States within the meaning of seetion 2 of the Post 
Roads Ad (Appellee's Brief, 28-29), disregarding 
all statements of fact and law upon which the 
Supreme ( ourt based its conclusion. 

The receiver convenientlv ignores also the Ad- 

• * 

ders case (70 Fed. (2d), 571), the Johnson case 
(280 U. S. 220), Minnesota v. Hitchcock (185 U. S. 
370. 387). the X( ir Urn ns/rick case (276 U. S'. 547), 
the lingers case (299 U. S. 401), the Forte? Uico 
Fruit Union case (12 Fed. (2d) 961), the F'esaro 
case (271 U. S. 562). the United Staffs Crain ('or- 
poration case (261 U. S. 106). Section 11, Shi]>ping 
Act, 1916; sections 4, 12, and 14, Merchant Marine 
Act. 1920: and section 203,, Merchant Marine Act, 
1936, and all of appellant's argument in connec¬ 
tion therewith (Appellant's Brief, 57-63). 

The receiver seeks to establish that the monev 

%/ 

was private, not public (Appellee's Brief, fi-16), 
by reference to decisions that go to the status of 
the Fleet Corporation, and have not the slighest 
reference to the ownership of property of which 
it holds the legal title or has possession or control. 

To show that that is so, and at the risk of too 
great prolixity, those decisions are analyzed below. 
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United States ex rcl Skinner <(• Eddy Cor jh) ra¬ 
tion v. Met 1 art, 275 U. S. 1, was upon a petition for 
mandamus to compel the Comptroller General of 
the United States to pass upon claims of Skinner 
& Eddy Corporation "rowing out of contracts be¬ 
tween that Corporation and the Fleet Corporation. 
Mandamus was denied because according* to appli¬ 
cable statutes the Comptroller General was not 
vested with authority to audit the accounts of the 
Fleet Corporation. It was said (page 8) that an 
important; if not the chief reason for employing 
the Fleet <’orporation and several other named cor¬ 
porate agencies that the Government used in con¬ 
nection with its war operations 

was to enable them to employ commercial 

methods and to conduct their operations 

with a freedom supposed to be inconsistent 

with accountability to the Treasure under 

• « 

its established procedure of audit and con¬ 
trol over the financial transactions of* the 
l/nited Statens. 


It was said (page 5) that the Fleet Corporation 
is an inst rumentalitv of the Government/' as wore 
also the Food Administration Grain Corporation 
and oilier corporations named in the opinion (page 
(j). Neither the reasoning nor anything that is said 
in the oninion directlv or romotelv suggests that 
the Fleet Corporation or any of the other instru¬ 
mentalities had any beneficial interest in any prop¬ 
erty derived directly or indirectly from appropria¬ 
tions bv Congress, or that in anv wise conflicts with 
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the ruling in the King Comity case (282 Fed. 950) 
that to hold that the property had lost its public 
character “would be to sacrifice substance to form” 
and that there is no suggestion in anv legislation 
affecting the Fleet Corporation of any intent in 

i 

Congress to grant or alienate anv beneficial in- 

V* C 4 

terest of the Government. 

In SIomi Shipyards v. United States Shipping 
Board Emergency Flat Corporation, 258 U. S. 549, 


three rases were decided, the first in tort and the 
others on contracts (pp. 569-570) made by the 
Fleet Corporation in its own name, throughout each 
of which 


the undertakings of the party of the second 
part (Fleet Corporation) are expressed to 
be undertakings of the Corporation and it 
is this Corporation and its officers that are 
to be satisfied in regard to what is required 


of the other party, and 

The whole frame of the instrument seems 
to us plainly to recognize the Corporation as 
the immediate party to the contract. 


and 

The fact that the Corporation was formed 
under the general laws of the District of 
Columbia is persuasive, even standing alone, 
that it was expected to contract and stand 
suit in its own person. 

For these reasons in one of the contract cases 
dismissal in the district court for lack of jurisdic¬ 
tion was held error; and in the other contract case 


65030 — 3 : 
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it was held that upon a claim presented by the Cor¬ 
poration in its own name in a bankruptcy proceed¬ 
ing. the Corporation was not entitled to the prefer¬ 
ence accorded to the United States by Revised 
Statutes 3466. In the tort case tin* district court, 
adjudged that it was trifhour jttrisdirtwn. That 
was held error because the Corporation was a pri¬ 
vate Corporation and as such, just as any individ¬ 
ual agent of the Government would have* been, was 

suable for its torts, agenev and instrumentalitv of 

• % 

• 

the Government though it was. In none of the 
three cases was there any suggestion that Govern¬ 
ment property of which the Corporation had title 
or control could be taken to satisfy a judgment 
against the Corporation, or that the Government 
was not entitled to preference on the same claim 
presented by tin* Corporation in the bankruptcy 
proceeding—no such question was presented or 
decided. 

For a lucid exposition of the effect of the deci¬ 
sions of the Supreme Court in the Skin nr r <f* Eddy 
and the Slottn Shipyards case*, attention is invited 
to C nnt <, R<cciv<r v. Ignited States, 73 Ct. of 
Claims, 677, 55 Fed. (2d) 734. certiorari denied, 
2S7 U. S. 601. wherein the United States recovered 
the amount of a bond under seal, secured bv a niort- 
gage, both made by the plaintiff* and running to 
the Fleet Corporation, acting for and on behalf 
of the United States, because "he United States was 
the beneficial owner of the obligation. After re- 
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ferring to the earlier ease of 



V. 


United 


States, t)0 Ct. of Claims 1005, certiorari denied, 271 
U. 8. 060, in which the Government was allowed to 
recover on a counterclaim alleging overpayment by 
the Fleet Corporation, the court proceeded (55 Fed. 
(2d) 737) : 


It seems to he assumed that, if it should 
be held that the Fleet Corporation is a, sepa¬ 
rate entity, capable of suing and being sued, 
this fact alone will preclude the government 
from bringing an action upon a contract en¬ 
tered into bv the Fleet Corporation. This 

is clearly an error. If the facts in the case 
•/ 

show that the Fleet Corporation acted as an 
agency for the government in making the 
contract and receiving the bond, which fact 
was disclosed to the other party contracting 
with the Fleet Corporation, then under the 
well established rules with reference to 
agency, the government is entitled to bring 
suit upon the contract, and the fact that the 
Fleet Corporation was a separate entity is 
entirely immaterial. In laying down this 
principle, we are only applying a rule which 
would prevail if private parties were con¬ 
cerned—a rule which would apply even if a 
purely private corporation were acting as 
agent of the government. 


United States v. Strang, 254 U. 8. 491, was a 
criminal case. The only question was whether an 
employee of the Fleet Corporation was an “officer 
or agent of the United States" within the meaning 





of section 41 of the Criminal ('ode (18 U. S. C., sec. 
93), which under penalty forbids any person inter¬ 
ested in contracts of anv concern with the Govern- 

* 

ment from acting as an officer or agent of the Gov¬ 
ernment for transaction of business with such 


concern. The court answered in the negative. The 
question whether the United States was the bene¬ 
ficial owner of property held by the Corporation 
was not involved or discussed. 


United States v. Walter, 2b3 U. S. 15, which ap¬ 
pellee docs not cite, was an indictment charging, 
among other offenses, conspiracy to defraud the 
United States by presenting for payment a fraudu¬ 
lent claim against the Corporation. In sustaining 
the indictment, the court said (pages 17, 18) : 


The United States can protect its prop- 

ertv bv criminal laws, and its constitutional 
% % 

power would not be affected if it saw fit to 
create a corporation of its own for purposes 
of government, under laws emanating di- 
rectlv or indirectlv from itself, and turned 

* 4 

the property over to its creature. The cre¬ 
ator would not be subordinated to its own 

machinerv. That is the case before us. If 
* 

the law in terms dealt onlv with the Emer- 

4 

gency Fleet Corporation it would be beyond 
question. * * * As to the third count, 

while it is true that the Corporation is not 
the United States, United States v. Strang, 
254 U. S. 491, the contemplated fraud upon 
the Corporation if successful would have re¬ 
sulted directly in pecuniary loss to the 
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United States, and even more immediately 
would have impaired the efficiency of its 
very important instrument. We are of, 
opinion that it was within the words of sec. 
37, “defraud the United States in any 
manner” * * *. 

That opinion was by Mr. Justice Holmes the 
author of the opinion in the Sloan Shipyards case. 
The fact that the earlier, and at that time recent, 
case is not referred to seems conclusive that he con- 

i 

sidered that it had no bearing on the question 
whether property held by the Fleet Corporation 
is property of the United States, as it was held to 

be, and conclusive that he did not consider the 
Sloan Shipyards case* as having the effect that the 

appellee contends it has. 

Panama P. Co. v. ('arran (C. C. A. 5), 256 'Fed. 
76S, held tin* Panama Railroad liable for a tort, 

i 

notwithstanding the Government's ownership of 
all of its capital stock, following the Planters’ 
Bank case*, 9 Wheat. 904. Jt was hold that; the 


legislative intent was that the relation between the 
Railroad Company and the Government should be 
‘‘that of a stockholder to the corporation which 
issued the stock, and not that of principal and 
agent/' That is the distinction between cases of 
that class and this case. 


Bank of the United States v. Planters’ Ban!;, 9 
Wheat. 904, is to the effect onlv that stockholder- 

/ 4/ 

ship of the United States in a corporation, without 
more, does not confer upon the corporation the 
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sovereign privileges and immunities of the United 
States. The bank was not, as the Supreme Court 
in almost all of its decisions just discussed as well 
as others cited in appellant's brief has held the 
Fleet Corporation to be, an agent or instrumental¬ 
ity of tlie United States. No question was involved 
as to the status or beneficial ownership of property 
appropriated by Congress and placed in the hands 
of the bank as an instrumentalitv of the United 
States to perform public functions for the United 
States—none of those elements was present. In 
the cast* of tin* Fleet Corporation all of them art* 
present, plus public ownership of all of the Fleet 
Corporation’s capital stock. But stock ownership 
is only incidental. The beneficial ownership of the 
money deposited is not affected by it. That would 
be the same if the Government owned none of the 
stock, or if an individual agent of the Government 
had made the deposits. The question is as to the 
status of tlu* money, not of the agent who depos¬ 
ited it. 

II 


The receivers contention that the pledges were not in 
substantial conformity to Revised Statutes 5153 

The argument on this point is based entirely upon 
the opinion in the Rhodes case. The distinctions 
between the two cases and all of the appellant’s 
argument and authorities cited on the point (Ap¬ 
pellant’s Brief 14—23) are ignored. The fallacy 
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in the receiver's position lies in his failure to recog¬ 
nize any distinction between cases such as this, 
where the policy of the law requires the exaction 
of security, and those in which the policy of the 
law forbids it. In the former class the requirement 
that security be exacted impliedly authorizes a na¬ 
tional bank to give it. Pottorff case, 291 U. S. 245, 
258, and note 12. 

Ill 

The receiver’s contentions that (a) Revised Statutes 
5497 (18 U. S. C., section 182) was not violated by 
receipt of the deposits, and ( b ) that the bank did not 
become trustee thereof 

The first of these propositions is predicated on 
the assumption that the money was not public -(Ap¬ 
pellee's Brief, 19). There is no suggestion that if 
it was public money the statute was not violated 
by the receipt of each deposit. The receiver tacitly 
admits the contrarv. 

None of the authorities cited by the receiver 

4/ I 

(Appellee’s Brief, 19-25) to support the second 
proposition—that the bank did not become trus¬ 
tee—goes further than to sav that the trust must 

* v 

be proved and the property identified. That has 
been done (Appellant's Brief, 23-50). The receiv¬ 
er's only attempt, except by unsupported negation, 
to answer the argument is to point out that the 
facts in Cook v. Tull is, 85 U. S. 332, were slightly 
different from the facts in this case—he does: not 
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question the principle of that ease or its applica¬ 
tion. The same principle is applied in the decision 
of this Court in Judaon v. Moran, Receiver of Park 
Savings Bank, decided March 13, 1938. 

The authorities cited (Appellant's Brief, 41-50), 
including the Supreme Court, this Court, the Cir¬ 
cuit Court of Appeals for the first, second, and 
fourth circuits, the Xew York Court of Appeals, 

the* Xew York Chancerv Court, and such authori- 

• 

tative texts as Pomeroy’s Equity Jurisprudence, 
Perry on Trusts, and others, an* decisive. The re¬ 
ceiver has not questioned the principles stated or 
their application here. It is not to be doubted that 
the receiver would have answered these* authorities 
were* tliev answerable. 11 is failure to answer them 
shows conclusively that Appellant’s arguments are 
unanswerable. 

IV 

The receiver’s fourth, fifth, and sixth propostions 

It is submitted that all of these contentions have 
been refuted in tin* appellant’s brief. 


Interest accruing after insolvency was properly paid 

Upon this point the Court is respectfully re¬ 
ferred to Ticonic XafionaJ Bank v. Sprague, Xo. 
374. October Term, 19:17, decided by the Supreme 
Court March 7, 1938, after appellant’s brief was 
filed. 
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It is respectfully submitted that the decree 
should bo reversed. 

Respectfully submitted. 
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